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(iii) 
QUESTIONS PRESENTED 
I. Has the former authority of a single judge to enter an order 


finally dismissing, by himself, for lack of jurisdiction, an action in 
which an application or claim for an injunction is asserted which is of 


a type that (otherwise) requires processing by a court of three judges, 


survived the enactment by Congress of the Act of 6 April 1942, 56 Stat. 
199 as perfected in 1948 by 28 U.S.C. 88 2281, 2282, and 2284? 


Il. Did the exclusive jurisdiction over protest proceedings, which 
was vested in the Customs Court by 28 U.S.C. §1583 (1948), wholly 
divest the District Courts of jurisdiction over a Complaint, like appel- 
lant's, which asserts an action arising under the Constitution? 


Il. Is there any quasi-jurisdictional or remedial rule, which 
may be invoked on this appeal, under which the single judge dismissal 
below can be affirmed, by this Court, on other grounds? 


IV. If the questions of construction presented by Questions II 
and II were to be resolved so as to deny the existence of District Court 
jurisdiction or so as 'to recognize a bar to exercise of such jurisdiction 
that must be enforced by an unconditional dismissal, then, mustn't the 
statutory or precedential rule-for-decision which seems to dictate 
either of those outcomes be held unconstitutional and ineffective because 
incompatible with the process right conferred on appellant by Article III 
and the Fifth Amendment? 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENTS 
ARGUMENTS 5% & 5 8 $6 Sa os 
I. Single Judge No Longer Enjoys Authority 


To Dismiss For Lack Of Jurisdiction 


Il. District Court Jurisdiction Over 
Constitutional Actions Under 1331 Not 
Divested By 1583 


The Dismissal Cannot Be Affirmed On 
Other Grounds. “ 3 


The District Court Must Mavasinate The 
Merits Of The Action To Satisfy The 
Importer's Process Bene Under Art. III 
And Due Process . ° 
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Asst. Attorney General, Civil Division, 


ROBERT B. ANDERSON, 
Secretary of the Treasury, 


Appellees ; 


ON APPEAL FROM A JUDGMENT OF DISMISSAL IN THE 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA ; 


JURISDICTIONAL STATEMENT 


Eastern States Petroleum Corp. appeals from a final judgment of 
the District Court for the District of Columbia, Joint Appendix (here- 
after: J.A.) atA.2. The appeal invokes the jurisdiction vested in this 
Court by 28 U.S.C. $1291. : 


2 

The Judgment below dismissed a Complaint of Eastern States (J.A. 
at A 14 - A 28), pressed under 28 U.S.C. § 1331. See Complaint, para- 
graphs 1, 3, 10, 16 and relief paragraphs land 2. Plaintiff expressly 
invoked 28 U.S.C. §§ 2282 and 2284 by filing a written Application for 
the convening of a Court of Three Judges (J.A. at A 32). 

District Judge McGarraghy's Memorandum (J.A. at Al), set forth 
his conclusion that any District Court, however constituted, would lack 
jurisdiction under Section 1331 because of 28 U.S.C. §1583 (1948) and 
his further conclusion that a single judge still enjoys authority to dismiss 
an action asserting a three-judge claim on the basis of his independent 
resolution of an issue of District Court jurisdiction. 

When the judgment of dismissal was ordered on December 10, 1958 
by the single judgebelow, counsel for Eastern States entertained serious 
doubt about this Court's jurisdiction, under 28 U.S.C. § 1291, over any 
claim for relief from the single judge's decision grounded upon conten- 
tions, like ours, that the dismissed action was not only within the juris- 
diction of the District Cour: but also required processing by three judges. 
Our doubts about this Court's jurisdiction derived from the Supreme 
Court's holding, under former statutes, against Courts of Appeal juris- 
diction over such issues, announced in Stratton v. St. Louis Southwestern 
R. Co., 282 U.S. 10, 15-6 (1930). There is no longer any basis for such 
doubts. The orders of the Supreme Court in this case, responding to the 
moves and contentions of Eastern States and of the defendant officers 


concerning alternative proceedings for review of the single judge's deci- 


sion, have established this Court's jurisdiction over appellant's claim. 


The Supreme Court's order, disposing of our direct appeal, granted ap- 
pellees' Motion to Dismiss. See J.A. atC 1. That Motion was grounded 
on an ultimate contention that: 


a Eastern States first move to obtain relief from the single judge's decision took 
the form of a prompt Application to Chief Judge Prettyman, under 2284(1) for him 
to convene 2 full court of three judges to hear a Motion For Review pursuant to 
2284 (5). See J.A. at A 33 - A 39. Chief Judge Prettyman's opinion, rejecting our 
contentions in favor of that form-of-proceeding, is reported at 105 App. D.C. 219, 
265 F2d 593, and is reprinted along with his order, in J.A. atA3-A 14. 

: (Cont'd. on page 3) 


3 


"Appellant here has filed timely notice of appeal to the Court of 
Appeals for the District of Columbia Circuit. The decision of the 
single judge district court, if erroneous, can be corrected in that court. 
Hence this Court's dismissal of the present appeal would not laffect ap- 
pellant's proper remedy. Cf. Phillips v. United States, 312 U.S. 246, 
254." See Appellees' Motion To Dismiss or Affirm at p. 12. ‘(Three 
copies of each of the documents filed in the Supreme Court by both 
sides have been tendered to the clerk of this court so as to facilitate 
reference to those documents by the Judges who are assigned to this 
case.) 


STATEMENT OF THE CASE 


Through this appeal, Eastern States Petroleum Corp., seeks to 
have this court order the adjudication, by a District Court of three 
judges, of an action which was dismissed below, for lack of District 
Court jurisdiction, by a single District Judge. 


The action, dismissed below, asserted a claim for a permanent 


injunction restraining defendant officers from enforcing the Reciprocal 
Trade Agreements Act, as amended and extended through 1952, as it 
has been construed to read by the Court of Customs and Patent Appeals. 
The Complaint expressly grounded its claimed right to that relief 
directly on the Constitution, invoking the jurisdiction over actions 
arising under the Constitution which is vested in the District Courts 

by 28 U.S.C. 81331. ” 


(Footnote 1, cont'd.) 

Eastern States sought to obtain review of Chief Judge Prettyman's decision 
by a petition to the Supreme Court for a Writ of mandamus; that claim was joined 
with a petition for a writ of mandamus directed to District Judge McGarraghy, 
filed pursuant to Stratton, supra. The Supreme Court's order denying our Motion 
for leave to file said Petition is printed as the final item of the Joint Appendix. 

The aforementioned Petition was filed in the Supreme Court simultaneously 
with a Jurisdictional Statement in support of a direct appeal from the District 
Court judgment «, 


2 That the requisite amount was involved in the controversy was ‘also shown 
on the face of the Complaint. See Paragraphs 1 and 6. 


4 


The Complaint stated the basic rights claimed to be conferred 
on the corporation by the Constitution as follows: 


3%. Plaintiff's interests as an importer in being 
free from executive interference resulting in the 
exaction of taxes not authorized by Acts of Congress 
are constitutionally recognized and secured by Article 
I, Section 8 of the Constitution of the United States and 
are further protected by the Fifth Amendment against 
misexercise of the legislative authority of Congress to 
determine, or of executive authority to enforce, liabil- 
ities or pay taxes on imports. 


The asserted constitutional defect in the Trade Agreements Act 
as extended through 1952, as it had been judicially construed to read, 
was stated in the Complaint as follows: 

10. * * * said Act as construed and applied 
effected'a delegation to the President of a power to 
determine rates of duty which was so inadequately 
limited as to violate due process and to constitute 
an abdication of Congressional responsibility under 
Article I, Section 8. 

The Constitutional controversy between Eastern States and the 
defendant officers was started, ripened and presented to the Court 
below as follows: 


On September 6, 1950 President Truman promulgated Presiden- 
tial Proclamation No. 2901, 64 Stat. (Part Il) A427, purporting to increase, 
as of 1 January 1951, the rate of duty on petroleum and petroleum fuel 


oil to 1/2 cent per gallon from 1/4 cent per gallon, the existing rate, an 


increase of 100% over that existent rate. 


Eastern States was advised that Proclamation No. 2901 was invalid 
because its 100% increase of duty-rate violated a 50% limitation on Proc- 
lamation-increases clearly expressed in the Reciprocal Trade Agreements 
Act, as amended and extended through to 1950 and 1952, 19 U.S.C. 81351 
(1952 ed.). 


5 


At various times between 1 January 1951 and October 11, 1952, 

(when the 1/4 rate of duty was reestablished by Proclamation No. 2989, 
* 67 Stat. C11), Eastern States imported petroleum or petroleum fuel oil 

on which taxes at 1/2 cent per gallon were demanded by the Customs 
Collector at Houston, Texas pursuant to Proclamation 2901. Eastern 
States paid the sums so demanded for the release of its importations 
but filed written protests with the Collector challenging the rate, and 
thus the amount of said exactions, which totaled $131,911.59. 


After reviewing his decisions, as he is required to do by 19 
U.S.C. 81515 (1952 ed.) when protests are filed, the Collector affirmed 
his decisions. Then, as he is also required to do by Section 1515, the 
Collector transmitted the protested decisions to the Customs Court for 


judicial review. 


Proceedings in the Customs Court on the aforementioned cases 
were stayed by agreement between Eastern States and appellee Doub. 
The stays were agreed to in deference to two test cases of other im- 
porters, which Doub and counsel for Eastern States were also arguing, 
that involved essentially the same questions of law. 


In both test cases the Customs Court, by unanimous decisions, 


held Proclamation 2901 to be invalid because its proclaimed rate 
exceeded the 50% limitation on rate changes by proclamation expressed 
in 19 U.S.C. 81351. In both cases the Court of Customs and Patent 
Appeals reversed, holding the limitation inapplicable to Proclamations 
like 2901 and rejecting the importers’ contentions that with said limita- 
tion so removed the Act had not provided constitutionally adequate 
statutory guidance for exercise of the rate-changing power thus 
exempted from the percentage control. See Metropolitan Petroleum 
Corp. v. United States, 31 Cust. Ct. 71 (1953), rev'd. 42 C.C.P.A. 
(Customs) 38 (1954), cert. den. 348 U.S. 858 (1954) and American 
Bitumuls & Asphalt Co. v. United States, 37 Cust. Ct. 58 (1956), rev'd. 
44 C.C.P.A. (Customs) 199, 246 F. 2d 270 (1957) cert. den. 355 U.S. 883 
(1957). : 
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The Supreme Court's denials of certiorari left a situation in 


which Eastern States was faced with the prospect that its ripened 


constitutional claim would be adversely resolved by an apparently 


terminal decision of the Court of Customs and Patent Appeals, an 
Article I court, if it pressed that claim through contested proceed- 


ings in the Customs Courts. 


Thus, on advice of counsel, Eastern States then requested defend- 
ant Doub to reconsider the legal position of the Executive on the consti- 
tutionality of the Act as it had been construed to read by the Court of 
Customs and Patent Appeals, demanding that he refrain from enforc- 
ing the Act as construed by not contesting Eastern States’ protests. 
Doub rejected the demand. 


Its constitutional controversy with Doub thus finally and separately 
crystalized, Eastern States filed an action for an injunction presenting 
this constitutional controversy to the District Court for the District of 
Columbia for its adjudication, alleging: 


16. Now then, unless restrained by this Court, 
defendant Doub will proceed to enforce the afore- 
mentioned Act as construed, bring about its adju- 
dicatory application to plaintiff by the customs 
courts, pursuant to their aforementioned precedent 
cases, thus invading plaintiff's constitutional right 
previously set forth in Paragraph 10. 


It is this action which was dismissed by single Judge McGarraghy. 
In his brief Memorandum opinion, he merely said: 


The Court is of the opinion that the cause of 
action alleged in the Complaint is one that falls 
within the exclusive jurisdiction of the Customs 
Court under the provisions of Title 28, U.S.C.A., 
Sec. 1583. Since this Court is wholly without 
jurisdiction, it is not necessary to convene a 
three-judge court to pass on that question but 
action may be taken by a single judge, Jacobs v. 
Tawes, 250 Fed. 611. 
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Beyond its announced holdings the decision below also clearly, 
though silently, rejected plaintiff's contention, pressed in its written 
and oral argument, that a stay of the action, pending the termination 
of reactivated proceedings in the Customs Courts and a petition to the 
Supreme Court for certiorari, or a dismissal of the action without prej- 
udice to a later action was the worst (temporary) outcome that could be 
justified, out of deference to the primary jurisdiction, without invading 
the process-right under Article I and the Fifth Amendment which 
plaintiff asserted in Paragraph 20 of its Complaint. | 


There was no occasion for the decision below to discuss the 
substantiality of plaintiff's Constitutional claim because no issue of 
unsubstantiality was argued or raised by the Judge. Moreover there 
is no pattern of decisions by the Supreme Court, rejecting Constitutional 
objections to any comparably unlimited Congressional delegations of its 
power and responsibility to determine tax rates, on which to ground a 
contention of insubstantiality. 3 


Moreover, neither the defendants nor the District Judge questioned 


the fact that plaintiff's Complaint was so formulated that it must be found 
to present an application for an injunction which is of the type required, 
by 28 U.S.C. 82282, to be processed by a court of three judges,* unless 
the single District judge could still dismiss such a Complaint on the 
basis of his independent conclusion that no District Court, however con- 
stituted, would enjoy jurisdiction over the action. Thus, on this appeal, 
we have not undertaken to directly argue a question with respect to 
whether a single judge still enjoys authority to finally decide an issue 


3 See Contention I, B, 4 of Eastern States' Petition to the Supreme Court for 
Writs of Mandamus, hereafter cited: PETITION. 


4 4 detailed showing how the terms of plaintiff's Complaint come within the 
coverage of Section 2282 was set forth in our PETITION at pages 45-8. 
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The Supreme Court's denials of certiorari left a situation in 


which Eastern States was faced with the prospect that its ripened 


constitutional claim would be adversely resolved by an apparently 


terminal decision of the Court of Customs and Patent Appeals, an 
Article I court, if it pressed that claim through contested proceed- 
ings in the Customs Courts. 


Thus, on advice of counsel, Eastern States then requested defend- 
ant Doub to reconsider the legal position of the Executive on the consti- 
tutionality of the Act as it had been construed to read by the Court of 
Customs and Patent Appeals, demanding that he refrain from enforc- 
ing the Act as construed by not contesting Eastern States' protests. 
Doub rejected the demand. 


Its constitutional controversy with Doub thus finally and separately 
crystalized, Eastern States filed an action for an injunction presenting 
this constitutional controversy to the District Court for the District of 
Columbia for its adjudication, alleging: 


16. Now then, unless restrained by this Court, 
defendant Doub will proceed to enforce the afore- 
mentioned Act as construed, bring about its adju- 
dicatory application to plaintiff by the customs 
courts, pursuant to their aforementioned precedent 
cases, thus invading plaintiff's constitutional right 
previously set forth in Paragraph 10. 


It is this action which was dismissed by single Judge McGarraghy. 


In his brief Memorandum opinion, he merely said: 


The Court is of the opinion that the cause of 
action alleged in the Complaint is one that falls 
within the exclusive jurisdiction of the Customs 
Court under the provisions of Title 28, U.S.C.A., 
Sec. 1583. Since this Court is wholly without 
jurisdiction, it is not necessary to convene a 
three-judge court to pass on that question but 
action may be taken by a single judge, Jacobs v. 
Tawes, 250 Fed. 611. 
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Beyond its announced holdings the decision below also clearly, 
though silently, rejected plaintiff's contention, pressed in its written 
and oral argument, that a stay of the action, pending the termination 
of reactivated proceedings in the Customs Courts and a petition to the 
Supreme Court for certiorari, or a dismissal of the action without prej- 
udice to a later action was the worst (temporary) outcome that could be 
justified, out of deference to the primary jurisdiction, without invading 
the process-right under Article I and the Fifth Amendment which 
plaintiff asserted in Paragraph 20 of its Complaint. 


There was no occasion for the decision below to discuss the 


substantiality of plaintiff's Constitutional claim because no issue of 
unsubstantiality was argued or raised by the Judge. Moreover there 

is no pattern of decisions by the Supreme Court, rejecting Constitutional 
objections to any comparably unlimited Congressional delegations of its 
power and responsibility to determine tax rates, on which to ground a 
contention of insubstantiality. 3 : 


Moreover, neither the defendants nor the District Judge questioned 
the fact that plaintiff's Complaint was so formulated that it must be found 
to present an application for an injunction which is of the type required, 
by 28 U.S.C. 82282, to be processed by a court of three judges,* unless 
the single District judge could still dismiss such a Complaint on the 
basis of his independent conclusion that no District Court, however con- 
stituted, would enjoy jurisdiction over the action. Thus, on this appeal, 
we have not undertaken to directly argue a question with respect to 
whether a single judge still enjoys authority to finally decide an issue 


3 see Contention I, B, 4 of Eastern States’ Petition to the Supreme Court for 
Writs of Mandamus, hereafter cited: PETITION. 


44 detailed showing how the terms of plaintiff's Complaint come: within the 
coverage of Section 2282 was set forth in our PETITION at pages 45- 8. 
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over whether 2 claim for an injunction, which is asserted in an action, 


is or is not a type which falls within the coverage of a three-judge 
statute. Indeed, while our presentation will show that Congress has 
clearly rerouted jurisdictional issues pertaining to a three-judge appli- 
cation or claim from the district judge to the court of three-judges, a 
persuasive argument for a similar rerouting of issues with respect to 
the coverage of Sections 2281, 2282, or 2325 of Title 28 would have to 

be grounded on considerations beyond Congressional command; concern- 
ing a rerouting of issues of coverage, the current sections and their 
legislative history are only suggestive, not compelling, as they are on 


the rerouting of issues of jurisdiction. 


STATUTES INVOLVED 


The following statutes are immediately and directly applicable 
to this appeal: 


28 U.S.C. 81331. The district courts shall have 
original jurisdiction of all civil actions wherein 
the matter in controversy exceeds the sum of 
$3,000, exclusive of interest and costs, and arises 
under the Constitution, laws or treaties of the 
United States. [The statute is quoted as it read 
at the time the action was commenced last June, 
before the August amendment. ] 


28 U.S.C. $2282: An interlocutory or permanent 
injunction restraining the enforcement, operation 
or execution of any Act of Congress for repugnance 
to the Constitution of the United States shall not be 
granted by any district court or judge thereof un- 
less the application therefor is heard and deter- 
mined by a district court of three judges under 
section 2284 of this title. 


28 U.S.C. 82284: In any action or proceeding re- 
quired by Act of Congress to be heard and deter- _ 
mined by a district court of three judges the com- 
position and procedure of the court, except as 
otherwise provided by law, shall be as follows: 
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(1) The district judge to whom the applica- 
tion for injunction or other relief is presented 
shall constitute one member of such court. On 
the filing of the application, he shall immediate- | 
ly notify the chief judge of the circuit, who shall © 
designate two other judges, at least one of whom © 
shall be a circuit judge. Such judges shall serve | 
as members of the court to hear and determine 
the action or proceeding. 


* * * 


(5) Any one of the three judges of the court 
may perform all functions, conduct all proceed- 
ings except the trial, and enter all orders requir- 
ed or permitted by the rules of civil procedure. 

A single judge shall not appoint a master or order 
a reference, or hear and determine any application 
for an interlocutory injunction or motion to vacate 
the same, or dismiss the action, or enter a sum-: 
mary or final judgment. The action of a single 
judge shall be reviewable by the full court at any 
time before final hearing. 


28 U.S.C. 81583: The Customs Court shall have © 
exclusive jurisdiction to review on protest the 
decisions of any collector of customs, including 
all orders and findings entering into the same, as 
to the rate and amount of duties chargeable and 
as to all exactions of whatever character within 
the jurisdiction of the Secretary of the Treasury; 
decisions excluding any merchandise from entry |, 
or delivery, under any provision of the customs 
laws; and the liquidation or reliquidation of any | 
entry, or the refusal to pay any claim for draw- 
back or to reliquidate an entry for a clerical 
error as provided by the customs laws. 


Plaintiff-appellant'’s action challenged the Constitutionality of 


the Reciprocal Trade Agreements Act as amended and extended through 
1950 to 1952, 19 U.S.C. 81351 (1952 ed.), as construed by the Court of 
Customs and Patent Appeals to sustain Presidential Proclamation No. 
2901 of September 6, 1950, 64 Stat. (Part Il) A 427. That Act and that 
Proclamation are set forth in the Joint Appendix along with other 
statutes pertinent to this case. 
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STATEMENT OF POINTS 


1, The single District Judge lacked authority, because of 28 
U.S.C. 882282 and 2284, to finally dispose, by himself, of a complaint, 
like appellant-plaintiff's, which asserted a claim for an injunction of 
a type described in Section 2282. 


2. Appellant-plaintiff’s complaint asserted a cause of action 
arising under the Constitution which was within the jurisdiction over 
such actions vested in the District Courts by 28 U.S.C. 81331 (1948) 
and its predecessors since 1875, and the District Court erred in hold- 
ing that it had been deprived of jurisdiction by the 1948 revision of the 
jurisdiction of the Customs Court effected by 28 U.S.C. 881583 and 1340. 


SUMMARY OF APPELLANT'S ARGUMENT 


Our arguments in support of the points on which we have grounded 
appellant's claim for an order reversing the dismissal below all center 
around the matter of District Court jurisdiction. 


Argument No. I supports our point that the dismissal below must 
be reversed because it was decided by a single District Judge, rather 
than by a full Court of Three Judges as required by 28 U.S.C. 882282 
and 2284. 


Argument No. II supports our alternative point that the jurisdic- 
tional conclusion below merits disapproval here, (even if it was within 


the trial level jurisdiction of a single District Judge), because it is 
based on a misconstruction of 28 U.S.C. 881331 and 1583. 


Argument No. II is that there is no basis in federal remedial 
law upon which this Court can affirm the dismissal below, once this 
Court has concluded that the dismissal below, for lack of jurisdiction, 
cannot be sustained. 
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Our fourth argument supports our point that Article Il and the 
Fifth Amendment preclude this Court from giving effect to any perti- 
nent law, jurisdictional or remedial, which, otherwise, would operate 
to require an unconditional, permanent, dismissal of Eastern States' 


Complaint. 


The conclusion, in Argument I, that a single District Judge no 


longer enjoys authority to dismiss an action which asserts a claim of 
the type described in Section 2282, on jurisdictional or other grounds, 
is dictated: A) by the restriction of the authority of single District 
Judges set forth in Section 2282 itself; B) by the express prohibition 
of single judge dismissals in 2284(5), read in light of the terms of 
2284(1) which deprive a District Judge of any status or time opportunity 
to act on an action asserting a 2282 claim, by himself, other. than in his 
status as a single member of a three-judge court; C) by the legislative 
history of Sections 2282 and 2284, particularly H.R. Rep. No, 1677, 
77th Cong.; 2nd Sess. (1942); D) by the fact that a reading into the 
"opening clauses" of 2284 of the former author‘ty of single District 
Judges such as was undertaken in Jacobs v. Tawes, 250 Fed. 611 (4th 
Cir. 1957), exceeds the bounds of the rules for construction of three 
judge-direct appeal statutes articulated in Phillips v. United States, 
312 U.S. 246 (1941) and Ayrshire Collieries Corp. v. United States, 

331 U.S. 132 (1947); and E) by the opinions expressed by objective 
scholars who have examined the impact of the subsequent legislation 
on the holdings, in favor of single judge authority, in Ex arte Poresky, 
290 U.S. 30 (1933) and California Water Service Co. v. City of Redding, 
304 U.S. 252 (1938). 


The conclusion, in Argument IJ, that the District Courts' juris- 
diction over actions which arise under the Constitution, continued by 
28 U.S.C. 81331, has not been (partially) divested by the exclusive 


jurisdiction over protest proceedings that was vested in the Customs 
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Court by 28 U.S.C. 81583 (1948) is dictated by several considerations. 
First, the absence from 1331 of an express limitation of District 
Court jurisdiction, in favor of Customs Court jurisdiction, such as 


was inserted in 28 U.S.C. 1340. Second, the more limited purpose of 


the exclusiveness provision of 1583 set forth in the Reviser's Note. 
Third, the Supreme Court's postulate against reading other statutes 

as effecting implicit restrictions of statutes, particularly 1331, which 
vest jurisdiction in the District Courts. Fourth, the Supreme Court's 
postulate opposing statutory constructions which make it necessary to 
decide serious Constitutional questions, like Question IV. Fifth, the 
Supreme Court's memorandum decision in Horton v. Humphrey, 352 
U.S. 921 (1956) should not be read as constituting an approval of the 
jurisdictional holding below, 146 F. Supp. 819 (D.C.D.C. 1956), because 
of the alternative, “exhaustion,” ground on which appellee ultimately 


based its Motion To Affirm. 


The conclusion, in Argument II, that the jurisdictional dismis- 
sal of appellant's complaint should not be affirmed by this Court on 
other, quasi-jurisdictional, grounds flows from one of two positions. 
One, this Court's jurisdiction does not encompass such questions when 
raised in an action which is found to be a three judge-direct appeal 
action. Alternatively, there is no quasi-jurisdictional or remedial 
basis upon which to ground a conclusion in favor of an unconditional 
dismissal of the action below. This latter position is dictated by the 
limitations built into the doctrine of "primary jurisdiction" and by the 
absence of any obstacle, under other pertinent remedial law, to present 


relief of the injunctive type prayed for in plaintiff's Complaint. 
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The conclusion, in Argument IV, that Article III and the Fifth 


Amendment dictate that Eastern States must be afforded a hearing 
in the District Court on the merits of its basic constitutional claim 
derives from a major premise that those Constitutional provisions 
as heretofore construed, dictate provision of an opportunity to be 
heard, of right, in some Article II Court, trial or appellate, before 
an ultimately final rejection of a ripe and substantial claim of prim- 
ary or substantive Constitutional right. The minor premises of the 
Argument is that present law provides, an importer-tax payer no 
other opportunity for satisfaction of the process-right, alternative 
to the exercise of District Court jurisdiction which plaintiff-appellant 
has demanded. This premise presupposes a further position that the 
new Congressional declaration that the Court of Customs and Patent 
Appeals is an Article II Court must be held to be constitutionally 
ineffective under the law governing judicial determination of a ques- 
tion whether a particular federal court is or is not an Article II 


Court. 
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ARGUMENTS 


I. A SINGLE DISTRICT JUDGE LACKS AUTHORITY TO 
FINALLY DISPOSE BY HIMSELF, ON ANY GROUND, 
OF ANY ACTION LIKE PLAINTIFF-APPELLANT'S, 
WHICH ASSERTS A CLAIM FOR A PERMANENT 
INJUNCTION OF THE TYPE DESCRIBED IN 28 U.S.C. 
§2282. 

Our position that plaintiff's injunction-claim is of the type 
described in 28 U.S.C. §2282 has not been questioned thus far. See 


notes 3 and 4, supra. 


The District Judge below forestalled three-judge adjudication of 
plaintiff's injunction-claim pursuant to a conclusion that a single Dis- 
trict Judge still enjoys authority, under Ex parte Poresky, supra, to 
dismiss any action on the basis of his independent, (negative), resolu- 
tion of an issue over the jurisdiction of any District Court, however 
constituted — despite the expressed prohibition of single judge dis- 
missals set forth in Section 2284(5). This conclusion was supported 
by a citation to Jacobs v. Tawes, 250 F. 2d 611 (4th Cir. 1957). 


That opinion, sustaining a single judge dismissal for failure to 
satisfy jurisdictional amount, found room to avoid the apparently 
operative dictate of the dismissal prohibition of Subsection 2284(5) in 
the "opening clauses" of Section 2284;° it reasoned that the prohibition 
of a dismissal by a single judge does not come into operation until 
after a single judge has decided that an action is within the jurisdic- 
tion of a District Court, (as well as within the coverage of Section 
2281 or 2282), and "after a court of three judges has been constituted 


5 
Chief Judge Prettyman followed this lead when explaining his refusal to 
entertain plaintiff's Application to him pursuant to 2284 (1) and the last two 
sentences of 2284(5). See 265 F. 2d at 595-6. 
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and the procedure applicable to proceedings before the three judges 
becomes applicable.” See 250 F. 2d at 615° ! 


In Ex parte Poresky, 290 U.S. 30, 32, the Supreme Court said: 


While it is appropriate that a single District | 
Judge to whom application is made for an inter- , 
locutory injunction restraining the enforcement 
of a state statute should carefully scrutinize the | 
bill of complaint to ascertain whether a substan- 
tial question is presented, to the end that the com- 
plainant should not be denied opportunity tobe — 
heard in the prescribed manner upon a question 
that is fairly open to debate, the District Judge 
clearly has authority to dismiss for the want of 
jurisdiction when the question lacks the necessary 
substance and no other ground of jurisdiction 
appears. (Emphasis added.) 


This per curiam holding, as well as the decision in Redding, supra, 
was not grounded upon a reference to any statutory language. Neither 


were the statements in the earlier decisions which Poresky purported 
to follow 7 and Ex Parte Metropolitan Water, 220 U.S. 539, 543-6 
(1911) in which Chief Justice White did set forth and construe the 


pertinent statutory language, is in virtually direct conflict with the 


6 The Fourth Circuit found some support for its decision in the Opinion of 
the Ninth Circuit in Van Buskirk v. Wilson, 216 F. 2d 735 (9th Cir. 1954). The 
Court in Van Buskirk did affirm a single judge dismissal, for lack of a substan- 
tial federal question, by construing 2282 and 2284 in light of Poresky, holding 
that the dismissed Complaint has failed to satisfy the jurisdictional amount 
requirement imposed by 1331 and thus was outside the jurisdiction of a District 
Court, however constituted; but, the Ninth Circuit did not discuss the impact of 
2284 (5) on a single judge's former authority to finally dispose of a Complaint, 
otherwise requiring three-judge determination, upon his own independent 
resolution of such issues of District Court jurisdiction. 


Y Viz, Ex parte Buder, 271 U. S. 461, 467 (1926) and Louisville & Nashville 
RR. Co. v. Garrett, 231 U. S. 298 (1913). These decisions did not really sus- 
tain single judge dismissals grounded on their independent resolutions of 
issues of District Court jurisdiction raised by injunction-claims that were 
fain to be covered by a three-judge statute. See reference at the end of note 

, infra. 
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holding in Poresky that a single judge is to decide an issue of substan- 
tiality by himself® The single judge authority established by Poresky 
and Redding is a judicial creation, apparently emanating from a policy 
of holding-in the use of three-judge courts and direct appeals? It is 
impossible to point to a judicial supercession of Poresky (or Redding) 
but we can demonstrate that the presently operative statutes, viz, 
Sections 2281, 2282 and 2284, have perfected a statutory supercession 
of the single judge authority established by Poresky and Redding 10 


A. Section 2282 precludes any single District Judge 
from disposing of a claim for a permanent injunc- 
tion, like plaintiff's, which is encompassed within 
the class of injunction-applications described in 
that Section. 


The language in Section 2282 which expressly precludes any 
single District Judge from granting an injunction-application of the 
types described in the Section was construed in Ex parte Metropolitan 
Water, supra, and Ex parte Northern Pacific Ry. Co., supra, as also 
precluding a single District judge from dismissing or otherwise deny- 
ing such a claim. Since the companion language on which those con- 
structions were grounded has also been carried over into the present 


8 see also Ex parte Atlantic Coast Line Ry. Co., 279 U. S. 822 (1929). Cf. 
Ex parte Northern Pacific Ry. Co., 280 U. S. 142 (1929). The confused growth 
of the law from Metropolitan Water through Garrett, Buder, and Northern 
Pacific to Poresky is examined in detail in our PETITION in Part II, E; see 
especially pp. 108-9 and 111-5. 


: See Oklahoma Gas & Electric Co. v. Oklahoma Packing Co., 293 U. S. 386. 
391-2 (1934). 


st If the Courts of Appeal are to play the role in the growth of federal law 
made necessary by the Judges Act, the Act of February 13, 1925, 48 Stat. 936, 
they must recognize their responsibility to uphold a contention that a Supreme 
Court holding, never specifically disapproved, has been superceded by subse- 
quent legal developments whenever the contention is supported by a showing of 
a kind that a Court of Appeals concludes that the Supreme Court itself would 
judge to be persuasive. Cf. Gayle v. Browder, 142 F. Supp. 707, 716-7 and 717- 
21 (M.D. Ala. 1956) (2-1) affirmed, (without discussion of the disagreement be- 
low over the lower'courts’ proper role), 352 U. S. 903 (1956); compare, Note, 
The Attitude of Lower Courts To Changing Precedents, 50 Yale L.J. 1448, 1458- 
9 (1941); and see PETITION at 41-2. 
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statutes, in Sections 2284 and 125321 the first strand of appellant's 


argument for reversal of the single judge dismissal below is that it 
violated the limitation on District Judge authority provided by the pre- 
clusive language in 2282, as construed in the above-cited cases” 


B. Section 2284 prohibits any single judge from 
dismissing any "action" which asserts a claim. 
or "application" for an injunction, like plaintiff's, 
which is covered by the descriptive terms of 
Section 2282. 


Read in light of 2282, including its expressed reference over to 
228418 the recurrent use in 2284 of the word "action" and the content 
of Subsections 2284(1) and 2284(5) make clear the District Court of 
Three Judges, to which Section 2282 expressly commits the hearing 
and determination of an "application" or a claim for an injunction of a 
type described therein, is also to hear and determine the "action" in 
which such an "application" or claim is asserted;!* and, three-judge 
adjudication of an injunction-claim is not to be forestalled or under- 
mined by any single judge's disposition of the "action" in which such 
an injunction-application is asserted.l> : 
a See PETITION at 48-53, particularly at 49. 


12 j 
The opinion in Poresky did not announce or intimate a past or present 
overruling of those cases; in fact Poresky was grounded, in part, on Northern 
Pacific, though on a misreading of that opinion. See note 8, supra. 


1 ME 
: Neither Jacobs nor the opinion in this case of Chief Judge Prettyman dis- 
cusses the impact on single judge authority of the preclusive language in 2282 
or of the reference in 2282 over to 2284. 


Hs The original move in this direction seems to have come, by construction, 
in Louisville & Nashville R.R. Co. v. Garrett, 231 U. S. 298 (1913) 


re This constitutes a return from Poresky to the earlier holdings in Ex parte 
Northern Pacific Ry. Co. and Ex parte Atlantic Coast Line Ry. Co., note 8 supra; 
compare Smith v. Wilson, 273 U. S. 388, 390-1 (1927). The ultimate holding in 
Smith, that the three-judge statute as then worded did not require a three-judge 
court to hear and determine a claim for a permanent injunction unless a three- 
judge court had been called upon to determine an application for a preliminary 
injunction, was superceded by Congress in 1948 by its enactment of Section 


(Cont'd. on page 18) 
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Subsection 2284(1) serves the end of three judge rather than 
single judge authority over the "action" as well as over the 2282 claim 
or "application" as follows: Upon receipt of an application of a type 
covered by 2282, a District Judge becomes a single judge of a court of 
three judges (and may function thereafter, by himself, only as author- 
ized by subsequent subsections) and comes under a preemptory duty to 
"immediately" notify the Chief Judge to designate two additional judges 
to complete the full court of three judges (needed to perform some 
functions in the action and to review single judge performance of other 
functions). These provisions of 2284(1), operate to deny any single 
District Judge an opportunity, either status-wise or time-wise, to 
deliberate and decide any issues, jurisdictional, procedural, or what- 
ever, raised by a Complaint encompassed by 2282, before the District 
Judge takes on the status and obligations of a single judge member of 
a three-judge District Court and becomes duty-bound to notify the 


Chief Judge.7® 


——— 
15 (Cont'd. from page 17) 


2281. The Reviser's Note to Section 2281 makes clear that this extension of 
three-judge jurisdiction to reach actions asserting claims for permanent in- 
junctions in which no application for a preliminary injunction is pressed was 
designed to bring 2281 into conformity with 2282. The significance of the 
original expansion of three-judge jurisdiction effected by the predecessor of 
2282, § 3 of the Judicial Reform Act of August 24, 1937, 50 Stat. 752, is dis- 
cussed in our PETITION at 72-77. 


a This straight-forward construction of Sections 2282 and 2284 need not 


result in the actual convening of a court of three judges to hear the occasional 
complaint that literally is, patently or manifestly, deficient from a jurisdictional 
point-of-view. An immediate suggestion by the single judge to whom a com- 
plaint covered by Section 2282 is first presented, that he believes that the Com- 
plaint is patently defective in named regards is not incompatible with aims of 
Section 2284 and is likely to cue a plaintiff amendment or withdrawal of the 
Complaint. What the current Sections preclude is a resolution of jurisdictional 
issues and an implementing dismissal by any single judge of the district when 

a plaintiff disagrees that his jurisdictional position is patently defective and 
presses his complaint. Such a "suggestion" technique could avoid that waste- 
ful travel and related disruption occasioned by unnecessary meetings of three- 
judge courts, which was warned against in Phillips v. United States, 312 U. S. 
246 (1941). 
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Subsection 2284(5) perfects Section 3 of the Act of April 6, 1942, 
56 Stat. 199, discussed hereafter in subcontention C-2, securing three 
judge-direct appeal jurisdiction over "the action” as well as the in- 
junction-"application" by (1) providing: '***the action of a single 
judge shall be reviewable by the full court at any time before final 
hearing," 2” as well as by (2) its express prohibition: rr A single 
judge shall not*** dismiss the action, or enter a summary or final 
judgment *** ." (Emphasis supplied.) 


As recognized in the alternative holding of the Eighth Circuit in 
Snyder's Drug Stores v. Taylor, 227 F. 2d 163, 165 (8th Cir. 1955), 
given an injunction-claim covered by Section 2281 (or 2282) , the un- 
qualified prohibition against dismissals by single judges set forth in 
2284(5) includes dismissals by single District Judges!® entered, on 
jurisdictional grounds, without prejudice. 


Moreover, there are several critical objections to any reading 
of the "opening clauses" of Section 2284, as in Jacobs, which would 
postpone the operative effect of the Subsections of 2284 until after a 
court of three-judges has been constituted. First, such a reading is 
internally inconsistent, i.e., a three-judge court cannot be constituted 
except by reference to Subsection 2284(1) and yet, according to the 
Jacobs construction of the "opening clauses" of 2284, none of its Sub- 
sections come into operation until after a court of three judges has 
been constituted. Second, such a reading of 2284 ignores the general 


17 The Reviser departed from the 1942 Bill and Act and removed from its 
provision for review by a full court of single judge action, as it now appears in 
Subsection 2284(5), the formerly limiting phrase "hereby permitted." (Em- 
phasis supplied.) Appellant exhausted, though unsuccessfully, its apparent new 
remedy under 2284(5) before seeking appellate relief from the prohibited dis- 
missal. 


a The original terms of the Kefauver Bill, H.R. 4812, 77th Cong., from which 
2284(5) ultimately derives, clearly addressed every District Judge. See sub- 
contention C-2, infra. Jacobs ignored the legislative history of 2284(5), and the 
terms and history of 2284(1), when construing 2284(5). Although Chief Judge 
Prettyman did not discuss or answer our argument from legislative history, he 
did answer our arguments from the terms of 2284(1) and 2284(5). Our replies 
are set forth in our PETITION at 92-8. 


20 


limitation on the authority of every District Judge set forth in Section 
2282 and depreciates the language in 2282 which refers over to 2284. 
Third, the "opening clauses" of 2284 resulted from sound revision 


technique, serving other purposes.!9 Not only do those clauses pro- 
vide the reader of 2284 with a signal or reminder of the situations in 
which the material terms of the Subsections of 2284 are applicable, 
more important, the general reference to "an Act of Congress," 
(rather than back ‘to the related Sections of the revision), serves the 


prospective purpose of having 2284 cover any new three-judge Act that 
may be passed that does not have terms which would bring it with the 


exception” provision in those opening clauses. 


C. The legislative history of Section 2282 and of 
Section 2284, as well as of the Act of April 6, 
1942, 56 Stat. 198, 28 U.S.C. § 792 (1946 ed.) 
which Subsection 2284(5) perfects, reinforces 
a reading of 2282 and 2284 that will displace 
the single judge authority to dismiss recognized 


in Poresky and Redding. 


Brief reference to two items of legislative history should suffice 
here to establish the present contention. (A comprehensive and 
detailed presentation, re legislative history, with extensive quotations, 
is set forth in our PETITION at 58-77 and 95-98 and in our JURIS- 
DICTIONAL STATEMENT at 19-22.) 


De 


19 The "opening clauses" of 2284 are a direct sequel to the detailed intro- 
ductory references that were included in the Act of 1942. See the Statutory 
Appendix. The draft bill of the Committee of the Judicial Conference, on which 
the Reviser's Note to 2284 acknowledges that he drew, included similar refer- 
ences. See U. S. JUD. CONF., REP. OF COMM. ON UNIFORM PROCEDURE 
FOR CONVENING DIST. CTS. OF THREE JUDGES (October 3, 1944), Appen- 
dix A, pp. 11-12; this draft bill is reprinted in our PETITION at 69 n. 71. 
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1. Section 2282 derives from Section 3 of the Judicial Reform 
Act of August 24, 1937, 50 Stat. 751. The House version of Section 1 
of that Act limited the special notice and intervention rights being 
conferred on the government to cases in which the court was of the 
opinion that the issues of constitutionality presented by a plaintiff 
were substantial.20 Senate amendments, in the form of a substitute 
Bill, among other things, knocked out this "substantiality" limitation 
in favor of notice in all Constitutional cases, but intervention only 
upon a showing by the government of actual or probable legal interest 21 
The House did not agree to the Senate amendments; the Conference 


compromise, as explained to and accepted by the House, settled ona 


provision for mandatory notice and intervention whenever the consti- 
tutionality of any Act affecting the public interest is "drawn in ques- 
tion." 22 This very deliberate refusal to allow room for single judge 
opinions on the insubstantiality of Constitutional issues, (or on whether 
the interests of the government are "legal"), to forestall operation of 
the special procedures for an expeditious routing of Constitutional 
issues to the Supreme Court for decision, that were provided by that 
section and its supplemental Section 2, (now 28 US.C. 1252), throws 
light on the Congressional readiness to enact a dismissal prohibition 
in 1942 that would work to overrule Poresky and the extension of its 
rule to Section 3 of 1937 Act by the Supreme Court's decision in 


Redding. 


20 See reference in note 22, infra. 


21 See Sen. Rep. no. 963, 75th Cong., 1st Sess. (1937) (Committee on the 
Judiciary). Note especially pp. 1-4. 


22 See H.R. Rep. no. 1490, 75th Cong., 1st Sess. (1937) (Conference Report 
and Statement of the Managers On The Part of The House). Note éspecially 
pp. 1 and 5-6. 
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2. A conclusion that enactment of Section 3 of the Act of April 6, 
1942, 56 Stat. 199, manifested a Congressional intention to supercede 
the single judge authority established by Poresky and Redding is dic- 
tated by the following considerations: 1) an explicit statement that 
Poresky would be overruled which was included in a Report in favor of 
the Bill, H.R. 4812 (Kefauver), 77th Cong., 2nd Sess., that was filed 
with the House Committee by Congressman Kefauver for the Bar 
Association of the City of New York and which report was reprinted in 
the House Committee Report; 2) the fact that the Report on the Bill by 
the House Committee, H.R. Rep. No. 1677, 77th Cong., 2nd Sess. (1942), 
drew support for its favorable recommendation from the Report of the 
N. Y. Bar; 3) the fact that no one took exception to the opinion of the 
N. Y. Bar during the course of the House Committee's hearing, as 
recorded in its Report; 4) the fact that the House Committee's amend- 
ments were formulated for the express purpose of excluding any single 
District Judge who was not a member of a three-judge court from act- 
ing by himself even on procedural preliminaries that might affect 
ultimate disposition of a three-judge claim by the full court. 


D. The actively restrictive construction of Sections 
2282 and 2284 that would be necessary to preserve 
the dismissal authority of a single District Judge 
under earlier three judge statutes, which was 
recognized in the Poresky and Redding decisions, 
cannot be justified. 

The kind of actively restrictive statutory construction that would 
be necessary to preserve the single judge authority established by 
Poresky and Redding might be justified under a rule for restrictive 
construction like the rule which the Supreme Court maintains and uses 
to avoid having to decide whether a Congressional statute is unconsti- 


tutional. But, the rule for construction of three-judge statutes, which 
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the Supreme Court has maintained, does not authorize that kind of 


actively restrictive construction.2% 


While Phillips v. United States, 312 U. S. 246 (1941) is often 
cited in support of "restrictive" construction of three-judge statutes, 
that opinion actually rejected an expansive construction practice pro- 
posed by the plaintiff. The Court did not restrict a straight-forward 
reading of the statute; rather it said: 

On its face, § 266 precludes a reading which would 
bring within its scope every suit to restrain the con- 
duct of a state official whenever, in the ultimate — 
reaches of litigation, some enactment may be said 
to authorize the questioned conduct." (Emphasis - 
supplied.) 24 

The Supreme Court has clearly held, since Phillips, that its rule 
of strict construction for three-judge statutes does not amount to an 
authorization for judicial restriction of a straight-forward reading of 
the expressed terms of such a statute. See Ayreshire Collieries Corp. 
v. United States, 331 U.S. 132, 140-4 (1947) especially at page 144 n. 


6 et seg. 


E. Scholarly inquiries, since 1942, into the question 
of single judge power re three-judge actions, have 
recognized that the Act of 1942 or the 1948 revision 
restricted a single judge's former authority to dis- 


miss for lack of jurisdiction. 
There are a number of studies of three-judge practice since 
1942 which presuppose or assume the continued existence of single 
judge authority a la Poresky as a contextual premise for a ‘study of 


some further problem concerning three-judge actions BS But, the 


23 In Jacobs, the Fourth Circuit invoked and applied another inapplicable rule- 
for-construction, the "absurd consequences" rule. See our PETITION at 82-89; 
see also 78-80. 


24 312 U. S. at 253. 
25 See e.g-, the casenoteat 70 Harv. L. Rev. 1103 (1957). 
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studies of the three-judge process which have inquired into the question 
of single judge authority under the 1942 Act, or the 1948 Sections have 
come out with conclusions that a single judge's former authority to dis- 
miss a claim otherwise requiring three-judge determination, for lack of 
District Court jurisdiction, has been taken away by the subsequent legis- 
lation. See BERUEFFY, THE THREE-JUDGE FEDERAL COURT, 

15 ROCKY MT. L. REV. 64, 73-4 (1942); BOWEN, LEGISLATION 
NOTE, 28 MINN. L. REV. 131 (1944) and CASE NOTE, 62 HARV. L. 
REV. 1398 (1949). See also NOTE, A SURVEY OF THE THREE 
JUDGE REQUIREMENT, 47 GEORGETOWN L.J. 161, 167-9 (1958). 
HART & WECHSLER, THE FEDERAL COURTS AND THE FEDERAL 
SYSTEM (1953) at p. 852, pose the question but they only say: “Fora 
good discussion, see" the Harvard Case Note of 1949, supra. 


Professor Moore upholds single judge dismissals of injunction 
claims which are grounded on unsubstantial Constitutional contentions; 
Moore upholds such dismissals, despite 2284 (5), on the theory that such 
a claim is not encompassed within the reach of 2281 (or 2282), properly 
construed, and is thus susceptible of single judge disposition. See 1 
MOORE, FEDERAL PRACTICE (2nd ed. 1959) at p. 2233, n. 11. See 
also COMMENT, REQUIREMENT OF SUBSTANTIAL CONSTITUTIONAL 
QUESTION IN FEDERAL THREE-JUDGE COURT CASES, 29 Louisiana 
L. Rev. 813, 820-27, and 830 (1959). Compare THE THREE JUDGE 
FEDERAL COURT, 1 RACE RELATIONS L. Rep. 811, 820-25 and 832 


(1956). That line’ of reasoning,(in addition to ignoring the pertinent leg- 


islative history ),does not shed any light on the present question concern~- 
ing single judge dismissal of an action which asserts a claim which is 
clearly encompassed by the terms of 2282. See note 4, supra; and see 
PETITION at 25, 45-6,and 57, 109. 
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PLAINTIFF-APPELLANT'S COMPLAINT ASSERTED | 

A CAUSE OF ACTION ARISING UNDER THE CONSTITU- 
TION; JURISDICTION OVER SUCH CONSTITUTIONAL 
ACTIONS HAS BEEN VESTED IN THE DISTRICT COURTS 
BY 28 U.S.C. $1331 (1948) AND ITS PREDECESSORS | 
SINCE 1875; THE DISTRICT COURTS WERE NOT IMPLIC- 
ITLY DIVESTED OF ANY OF THIS JURISDICTION OVER 
ACTIONS ARISING UNDER THE CONSTITUTION BY THE 
REVISION OF THE JURISDICTION OF THE CUSTOMS | 
COURT EFFECTED IN 1948 BY 28 U.S.C. $1583. 


Most Congressional statutes vesting original jurisdiction in 
federal courts still vest jurisdiction to adjudicate "actions" or “pro- 
ceedings" arising out of, and praying judicial orders responsive to, 
controversies or matters, rather than jurisdiction to adjudicate those 
controversies or matters.26 Thus it has taken a wide range of doc- 
trines and court rules to make it possible for original jurisdiction over 
an "action" to be expanded to encompass a whole controversy, and to 
encourage or require parties to use that completed jurisdiction so as 
to dispose of whole controversies at one time, rather than piecemeal 
in separate actions and multiple courts. And such whole-controversy 
doctrines and rules are limited so as to give way to countervailing 
principles or policies of greater importance. Compare Siler:v. Louis- 
ville & Nashville R.R., 213 U.S. 175 (1909) with Harrison v. N.A.A.C.P., 
360 U.S. 167 (1959). ! 


When approaching the question of the relation between Sections 
1331 and 1583 the aforementioned points must be kept in mind. 


A. The dismissed Complaint asserted a cause of 
action arising under the Constitution; the "action" | 
was of a type foreign to, outside the jurisdiction _ 
of, the Customs Court. 


ee eS Se eee eS 


1. Plaintiff formulated its Complaint so as to make clear, under 
the criteria set forth in Bell v. Hood, 327 U.S. 678, 680-1, that plaintiff 


26 see Osborn v. Bank of the United States, 9 Wheat 738 (22 U.S. 1824). 
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was asserting an "action arising under the Constitution" and was 
invoking the long-standing jurisdiction over such actions currently 
vested in the District Courts by 28 U.S.C.§ 1331.27 


And, Lichter v. United States, 334 US. 742 (1948) and Lockerty 
vy. Phillips, 319 U.S. 182 (1943) both recognize that a party to a multi- 
issue controversy with federal officers, may present a cause of action, 
directly grounded on his constitutional contentions in that controversy, 
to a District Court and that such an action will qualify as an action 
arising under the Constitution over which the Court enjoys, and must 
exercise, Sec. 1331 jurisdiction, unless (1) some Act of Congress, 
which is judged not to violate the Constitution,?® is properly construed 
to have divested the district court of that jurisdiction; or unless (2) 
some remedial doctrine, including the doctrine on exhaustion of pri- 
mary jurisdiction, operates to bar exercise of that jurisdiction at that 
time29 This, despite the circumstance that the controversy was pre- 
cipitated by officer action purporting to enforce a Congressional Act 
in which there are provisions for a special process, court, and form- 
of-proceeding for the adjudication of such controversies which is 
expressly made exclusive and final vis-a-vis the District Courts. 


2. Plaintiff's Complaint cannot be construed to be a document 
of a type that would initiate a review-proceeding within the exclusive 
jurisdiction of the Customs Court pursuant to 28 U.S.C.§ 1583. Not 
only does the Complaint have substantive and remedial characteristics 


which are foreign to a protest and to a protest proceeding,°° but, more 


= A detailed specification of the ways in which plaintiff's Complaint satisfies 
the criteria of Bell v. Hood, supra, is set forth in our PETITION at 116-118. 


2 See Argument IV, infra. 
29 


See Argument II, infra. 
30 see our PETITION at 119-122. 
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important, the "action" initiated by plaintiff's Complaint came before 
the District Court because Eastern States chose or elected to file it 
there. A protest proceeding, on the other hand, is initiated by the for- 
warding of a protest to the Customs Court by an administrative adjudi- 
cator, pursuant to an extraordinary statute, 19 U.S.C. Section 1515 
(1952 Ed.), which requires the administrative adjudicator to thus bring 
about judicial review of his final decision against a claim for adminis- 
trative relief called a protest, which falls within his exclusive adminis- 
trative jurisdiction. The "action" below, seeking injunctive relief from 
the District Court to secure plaintiff's constitutional rights against a 
threat of invasion, now fully ripened, which predated but which entered 
into the rate controversy presented to the Customs Court for adjudica- 
tion by the proceeding-for-review of the final decision of the Collector 
on Eastern States’ protest, is clearly a (permissible)?1 party-controlled 


alternative to, not the equivalent of, a proceeding-for-review. Compare 


Leedom v. Kyne, 358 U.S. 184, 188 (1958). 


The jurisdiction of the District Courts over actions 
arising under the Constitution has not been partially 
divested or barred by the 1948 revision of the juris- 
diction of the Customs Court effected by 28 U.S.C. 

§ 1583. 


1. Preliminary Analysis. 


We have not denied that Congressional enactment of Section 1583 
was a further manifestation of a long standing intention to go avery 
long way toward exclusive Customs Court jurisdiction over the whole 
of most customs controversies, (where the Government is not the party 
who finds need to go to court). The addition of the phrases, underscored 


in the following quotation, is persuasive evidence of these policies. 


31 Authority for the point that the filing of a "protest" does not constitute an 
election among, or waiver of, other remedy proceedings is presented in Argu- 
ment II, infra. 


Section 1583: 


The Customs Court shall have exclusive juris- 
diction to review on protest the decisions of any 
collector of customs, including all orders and find- 
ings entering into the same, as to the rate and 
amount of duties chargeable and as to all exactions 
of whatever character within the jurisdiction of the 
Secretary of the Treasury * * *. (Emphasis 
supplied). 

Given these statutory policies, appellant-petitioner has consist- 
ently conceded (1) that remedial doctrine, also favoring adjudication of 
whole controversies, operates to provide the Customs Courts with a 
further incidental or ancillary jurisdiction to adjudicate issues, encoun- 
tered in proceedings for review of Collectors’ decisions and their 
included orders and findings under the customs laws, which arise under 
other pertinent laws, including the Constitution, and (2) that the remedial 


doctrine of primary jurisdiction will operate to provide a bar, in ordinary 


circumstances, to the exercise of jurisdiction elsewhere over "actions" 


which encompass issues within the expertise of the specialized Court, 
until those questions have been decided by that Court. 


Appeliant-petitioner also recognizes that Congress went beyond 
the doctrine of primary jurisdiction so far as District Court jurisdic- 
tion over "actions" and issues arising under the customs-revenue laws 
is concerned. Instead of a general subordination of exercise of District 
Court jurisdiction over such "actions" to exercise of any Customs Court 
jurisdiction over comparable proceedings, Congress went further and 
divested the District Courts of jurisdiction itself. Thus, 28 U.S.C. 

1340 reads: 

The district courts shall have original juris- 
diction of any civil action arising under any act 
of Congress providing for internal revenue, or 
revenue from imports or tonnage except matters 


within the jurisdiction of the Customs Court. 
(Emphasis supplied.) 
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Against this background, it can be demonstrated quite readily that 
the jurisdiction over actions arising under the Constitution, vested in 
the District Courts by Section 1331 and its predecessors, has not been 
implicitly restricted by Section 1583. : 


As a matter of straightforward reading 

of statutes on Federal Court jurisdiction, 
the jurisdiction over actions arising under 
the Constitution, vested in the District 
Courts by Section 1331, cannot be read 

as having been implicitly restricted by 
Section 1583. 

The inclusion in Section 1340, supra, of an expressed preclusion 
of District Court jurisdiction over "actions", arising under the customs- 
revenue laws, that present "matters" which are also encompassed by 
the review - proceedings or "matters" over which the Customs 
Court is:given expressly ;.. "exclusive" jurisdiction by Section 1583, 
generates two inferences: (1) the draftsmen of 1340 did not believe, or 
were dubious whether, the "exclusiveness" provision of 1583 would 
operate, by itself, to implicitly restrict the jurisdiction over parallel 
"acticns" vested in the District Courts by 1340, if they did not provide 
an expressed exception to 1340 and (2) the absence of any such expres- 
sed exception to the jurisdiction over actions arising under the Constitu- 
tion and other federal laws, vested in the same District Courts by Sec- 
tion 1331, constitutes a conscious choice not to restrict that: jurisdiction 
in favor of the Customs Court's jurisdiction over constitutional issues 
in a customs controversy.°2 When it is noted that Sections 1331, 1340 
and 1583 were all revised and enacted into positive law at the same 
time, in 1948, by the same revisers and Congress, the inference that 
1583 does not operate to implicity restrict or divest the jurisdiction 
vested by 1331 becomes virtually inescapable, as a matter of straight- 
forward construction from the face of the three statutory Sections. 
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See David L. Moss Co., Inc. v. United States, 103 F. 2d 395, 397 (1939) 
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The legislative history of Section 1583 does 
not manifest an intention to divest the District 
Courts of jurisdiction over actions which arise 
under the Constitution but concern customs- 
revenue laws and their administration. 

Assuming, arguendo, that this Court might find itself free and 
willing to go beyond the face of Sections 1331, 1340 and 1583 to give 
effect to some Congressional intent, suggested by the legislative 
history of 1583, to have the exclusiveness provision of 1583 effect 
an implicit exception to the jurisdiction vested by 1331, the legislative 


history of 1583 does not in fact suggest any such intention. 


The Reviser's Note to 1583 merely says: 


Word ‘exclusive was inserted before 'jurisdiction' 
on authority of Patchogue-Plymouth Mills Corp. v. 
Durning, C.C.A.N.Y. 1939, 101 F. 2d. 41 and David L. 
Moss Co., Inc. v. United States, Cust. & Pat. App. 1939 - 


103 F. 2d. 395 and cases cited therein. 


Neither of these named cases, nor any of the cases cited therein, 
hold or reason from a premise that the District Courts lack jurisdiction 
over an action arising under the Constitution because the action attacks 
a statute pertaining to customs-revenue and the same contention could 
be made in the Customs Courts. Rather, these cases all hold or suggest 
one or more of the following points: (1) A party has (ordinarily) failed 
to state a claim on which relief can be had in the District Courts when 
his claim seeks injunctive relief from some misadministration of the 
customs laws for which a remedy can be had in the specialized courts, 
because those remedy-proceedings, specially provided by Congress, 
are intended to have, and do enjoy, dominance over other remedy- 
proceedings; (2) allegations of "inadequacy" or "irreparable injury", 
to justify an injunctive remedy from the District Courts without prior 
resort to the Customs Courts, grounded on a claimed inadequacy of 
the special remedy-proceeding under due process, cannot be sustained 
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because those special proceedings do provide a "due process” for 
adjudication of customs controversies; (3) the basic jurisdiction vested 
in the Customs Court by statute permits the ancillary adjudication of 


all issues, including Constitutional, necessary to a decision of the whole 


case 38 


The Reviser's reading of the cases referred to isa liberal, effect- 


oriented reading of those cases. But it is not unjustified revision tech- 
nique to stress and give effect to their outcome conclusions by moving 
beyond the bars to exercise of jurisdiction or to relief, which those 
cases recognize, to a removal of jurisdiction itself; such revision 
tends (1) to expedite and procedurally simplify disposal of future cases 
as the precedents direct and (2) to reduce the risk of ill-considered 
temporary restraints. 


However, having expressly stated an exception to District Court 
jurisdiction in 1340; the only tenable explanation for the failure to also 
provide an express exception in 1331 is that the Reviser was: leaving 
the adjustment of District Court jurisdiction under 1331 and of Customs 
Court jurisdiction to be accomplished by repeated judicial application 
of pertinent remedial doctrine, as the adjustment of the predecessor 
of 1340 and of 1583 had been accomplished. 


The Supreme Court's announced policy against 
reading another statute as creating an implicit 
exception to the jurisdiction otherwise vested’ in 
the District Courts by Congress is applicable to 
the construction issue at hand and dictates against 
judicial effectuation of a restriction of the juris- 
diction over Constitutional actions vested in the 


District Courts by 1331. 
The construction policy or postulate invoked here dictates that 
issues concerning the existence or absence of jurisdiction in the District 


3 ot. Morgantown Glassware Guild v. Humphrey, 98 App. D.C. 375, 236 F. 2d 
670 (1956) cert den 352 U.S. 896 (1956); and see Boston Wool Trade Association Vv. 
Snyder, 82 App. D.C. 144, 161 F. 2d. 648 (1947). 

Compare Cotonificio Bustese, S.A. v. Morgenthau, 74 App. D. c. 13, 121 F. 
2d. 884 (1941). 
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Courts over actions arising under the Constitution, etc., which pray 
relief from acts or decisions by administrative or executive agencies 
or officers, (or their effects inter-parties) taken pursuant to statutes 
which might seem to make those official acts or decisions final and 
unreviewable or which provide a special process for review of those 
acts, are to be resolved in favor of District Court jurisdiction unless 
those statutes preclude District Court jurisdiction by expressed pro- 
vision or by strictly necessary implication. A hearing on the merits, 
or relief, may be denied on exhaustion or other remedial grounds, but 
jurisdiction is to be sustained and exercised, if not clearly precluded, 
until it is established that a Complainant's apparently tenable claim of 
legal (judicially-remediable) right under federal law, or of standing to 
claim judicial relief for an alleged breach by defendants of a legal duty, 
has been held, or is then judged, to be erroneous or outside the appli- 
cable scope of judicial review. (This construction rule applies even if 
the legal right is claimed to be conferred by statute rather than by the 
Constitution.) Moreover, this construction rule will operate even when 
the review benefits of Section 10 of A.P.A. are inapplicable.* 


As authority for the construction policy thus elaborated, see 
Harmon vy. Brucker, 355 U.S. 579, 580-2 (1958); Leedom v. Kyne, 358 
U.S. 184, 187 (1958); Brownell v. Tom We-Shung, 352 U.S. 180, 182-5 
(1956); and see the cases marshalled by Mr. Justice Brandeis in his 
dissent from the even broader rule of construction pursued by the ma- 
jority in Crowell v. Benson, 285 U.S. 22, 65 at 89-91 (1932) (dissenting 
opinion). Compare Estep v. United States, 327 U.S. 114, 119-121 (1946). 
Cf. Switchmen's Union of North America v. National Mediation Board 


———— 


320 U.S. 297 (1943) and Perkins v. Lukens Steel Co., 310 U.S. 113 (1940). 


oA See Harmon v. Brucker, 355 U.S. 579 (1958), to be read in light of the point 
asserted in the dissenting opinion at 585,n.5. 
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Section 1583 should not be construed as operat- 
ing to effect an implicit exception to the juris- 
diction over actions arising under the Constitu- 
tion, vested in the District Courts by 1331, 
because a serious question concerning the con- 
stitutionality of 1583 as so construed would 
then have to be decided and thus the construction 
would violate the Supreme Court's announced | 
policy opposing statutory constructions which | 
precipitate such constitutional questions. 


The serious question of Constitutionality which would be precipitat- 


ed if 1583 were construed to effect an implicit removal of the District 
Court's jurisdiction over those actions arising under the Constitution 
which present fully ripened controversies over the constitutionality of 
customs-revenue laws, is stated and argued in Argument IV, infra. 


The policy against constructions which will unnecessarily pre- 
cipitate such a grave question of constitutionality has been applied to 
yield constructions of statutes which avoided questions concerning the 
constitutionality under due process of their seeming preclusion or 
restriction of the scope of District Court jurisdiction over Constitutional 
(or statutory) causes of action in the following cases: Harmon vy. Brucker, 
355 U.S. 579 (1958); Ng Fung Ho v. White, 259 U.S. 276 (1922); Crowell v. 
Benson, 285 U.S. 22 (1932); St. Joseph Stock Yards Co. v. United States, 
298 U.S. 38 (1936). Compare Georgia R.R. & Banking Co. v. Redwine, 
342 U.S. 299 (1952); Cf. Lipke v. Lederer, 259 U.S. 557 (1922); Miller 
y. Standard Nut Margarine Co., 284 U.S. 498 (1932). And see Lockerty 
v. Phillips, 319 U.S. 182, 188-9 (1943); Aircraft & Diesel Equipment 
Corp. v. Hirsch, 331 U.S. 752 (1947) and Lichter v. United States, 334 
U.S. 742 (1948). | 
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Courts over actions arising under the Constitution, etc., which pray 
relief from acts or decisions by administrative or executive agencies 
or officers, (or their effects inter-parties) taken pursuant to statutes 
which might seem to make those official acts or decisions final and 
unreviewable or which provide a special process for review of those 
acts, are to be resolved in favor of District Court jurisdiction unless 
those statutes preclude District Court jurisdiction by expressed pro- 
vision or by strictly necessary implication. A hearing on the merits, 
or relief, may be denied on exhaustion or other remedial grounds, but 
jurisdiction is to be sustained and exercised, if not clearly precluded, 
until it is established that a Complainant's apparently tenable claim of 
legal (judicially-remediable) right under federal law, or of standing to 
claim judicial relief for an alleged breach by defendants of a legal duty, 
has been held, or is then judged, to be erroneous or outside the appli- 
cable scope of judicial review. (This construction rule applies even if 
the legal right is claimed to be conferred by statute rather than by the 
Constitution.) Moreover, this construction rule will operate even when 
the review benefits of Section 10 of A.P.A. are inapplicable.*4 


As authority for the construction policy thus elaborated, see 
Harmon v. Brucker, 355 U.S. 579, 580-2 (1958); Leedom v. Kyne, 358 
U.S. 184, 187 (1958); Brownell v. Tom We-Shung, 352 U.S. 180, 182-5 
(1956); and see the cases marshalled by Mr. Justice Brandeis in his 
dissent from the even broader rule of construction pursued by the ma- 
jority in Crowell v. Benson, 285 U.S. 22, 65 at 89-91 (1932) (dissenting 
opinion). Compare Estep v. United States, 327 U.S. 114, 119-121 (1946). 
Cf. Switchmen's Union of North America v. National Mediation Board, 
320 U.S. 297 (1943) and Perkins v. Lukens Steel Co., 310 U.S. 113 (1940). 


Se See Harmon v. Brucker, 355 U.S. 579 (1958), to be read in light of the point 
asserted in the dissenting opinion at 585,n.5. 
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Section 1583 should not be construed as operat- 
ing to effect an implicit exception to the juris- 
diction over actions arising under the Constitu- 
tion, vested in the District Courts by 1331, | 
because a serious question concerning the con- 
stitutionality of 1583 as so construed would _ 
then have to be decided and thus the construction 
would violate the Supreme Court's announced 
policy opposing statutory constructions which, 
precipitate such constitutional questions. 


The serious question of Constitutionality which would be precipitat- 


ed if 1583 were construed to effect an implicit removal of the District 
Court's jurisdiction over those actions arising under the Constitution 
which present fully ripened controversies over the constitutionality of 
customs-revenue laws, is stated and argued in Argument Iv, infra. 


The policy against constructions which will unnecessarily pre- 
cipitate such a grave question of constitutionality has been applied to 
yield constructions of statutes which avoided questions concerning the 
constitutionality under due process of their seeming preclusion or 
restriction of the scope of District Court jurisdiction over Constitutional 
(or statutory) causes of action in the following cases: Harmon v. Brucker, 
355 U.S. 579 (1958); Ng Fung Ho v. White, 259 U.S. 276 (1922); Crowell v. 
Benson, 285 U.S. 22 (1932); St. Joseph Stock Yards Co. v. United States, 
298 U.S. 38 (1936). Compare Georgia R.R. & Banking Co. v. Redwine, 
342 U.S. 299 (1952); Cf. Lipke v. Lederer, 259 U.S. 557 (1922); Miller 
v. Standard Nut Margarine Co., 284 U.S. 498 (1932). And see Lockerty 
v. Phillips, 319 U.S. 182, 188-9 (1943); Aircraft & Diesel Equipment 
Corp. v. Hirsch, 331 U.S. 752 (1947) and Lichter v. United States, 334 
U.S. 742 (1948). : 
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The Supreme Court's memorandum decision 
in Horton v. Humphrey, 352 U.S. 921 (1956) 
must be interpreted as affirming the dismissal 
below, 146 F. Supp. 819 (D.C.D.C. 1956), 
on other "exhaustion", grounds rather than as 
implicitly holding that the District Courts 

have been deprived by Section 1583 of some of 
their jurisdiction over actions arising under 
the constitution. 


The Supreme Court's decision in Horton was supported by neither 
a reasoned opinion'nor any citation to precedent or other authority. 
Such a decision cannot be read as implicitly holding that the District 
Courts have been divested of some of their long-standing jurisdiction 
over actions whichiarise under the Constitution. Such a reading of the 
Supreme Court's decision would presuppose a silent departure by that 
Court, without resort to plenary procedure, from its announced policy 
with respect to the construction of jurisdictional statutes. Such a read- 
ing would also presuppose a silent and summary departure by the Su- 
preme Court from its policy of not deciding Constitutional issues, such 
as Horton presented, when resolution of an alternative, subconstitutional, 
issue re “exhaustion"’, presented by the appellee's Motion to Affirm, 
would dispose of the proceeding. The brief in support of appellee's 
Motion to Affirm or Dismiss included an argument which departed from 
the announced "jurisdictional" ground of the judgment of dismissal in the 


District Court and, invoking Aircraft & Diesel Corporation v. Hirsch, 
331 U.S. (1957), asserted an undisputed and unjustified failure by Horton 


to resort to and exhaust the primary jurisdiction of the Customs Courts. 
See Brief for the Respondents at pages 6-7.) 
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THE JUDGMENT OF DISMISSAL BELOW CANNOT BE 
AFFIRMED ON OTHER GROUNDS BY THIS COURT, EVEN 
IF SUCH ISSUES ARE OPEN TO ADJUDICATION ON THIS | 
APPEAL; NO REMEDIAL LAW PERTINENT TO THE 
ACTION ASSERTED IN THE DISMISSED COMPLAINT CAN 
BE HELD TO BAR EXERCISE OF THE DISTRICT COURT'S 
JURISDICTION UNDER SECTION 1331. 


The range of issues which may be resolved by this Court when 


exercising jurisdiction over an appeal asserting a claim for appellate 
relief from single-judge dismissal which is grounded on contentions 
like ours is not at all clear. But, there is good reason to believe that 
this Court should not go beyond resolution of issues over whether an 
action is or is not within the jurisdiction of a District Court and does 
or does not require processing by three-judges. Compare Ex parte 
Metropolitan Water Co., 220 U. S. 539, 543-6 (1911). Cf. Ex parte 
Cogdell, 342 U. S. 163 (1951). 


This Court's jurisdiction over issues raised in actions claimed 
to require original processing by a District Court of three-judges and 
appellate processing by direct appeal to the Supreme Court can extend 
no further than does single District Judge jurisdiction over such 
actions; otherwise, the statutory process rights of plaintiffs who assert 
constitutional claims for injunctions against statute-enforcement, 
recognized in Metropolitan Water, supra, would be restricted even 
further than they were by Poresky. On precedent, remedial issues 
are not encompassed within the single judge authority established by 

Poresky but rather require resolution through the three judge- -direct 
appeal process. See A. F. of L. v. Watson, 327 U.S. 582 (1946) and 
Allen v. Grand Central Aircraft Co., 347 U. S. 533 (1954). See also 


Ex parte Northern Pacific Ry. Co. and Ex parte Atlantic Coast Line 
R. Co., supra. 


However, the scope of this Court's jurisdiction is not t wholly free 
of doubt and some contentions against exercise of District Court juris- 
diction, if sustained here, might provide a basis for affirming the 
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dismissal below "ton other grounds". °° 


Thus, since these quasi- 
jurisdictional, remedial points might be raised by this Court itself, 
even if not asserted as contentions by the appellees, appellant is moved 


to show here that an affirmance on such grounds would not be proper. 


1. Our central point on the operation of the doctrine of primary 
jurisdiction, (which we admit is brought into operation by Section 
1583), can readily be stated and documented. 


Where, as here, there has been a resort to, and an exhaustion of, 
the primary jurisdiction of an agency or court, that does not enjoy 
authority to reject federal Constitutional objections with ultimate 
finality, which yielded outcome decisions, that reached but rejected 
the constitutional objections advanced, and review by the Supreme 
Court could not be had, the remedial bar which prevented earlier 
exercise of District Court jurisdiction over an action presenting those 
constitutional issues ceases to be operative. See Aircraft & Diesel 
Equipment Corp., 331 U.S. 752, 764 773-4 (1947); and see Urie v. 
Thompson, 337 U.S. 163, 171-73 (1949). Compare Stefanelli v. Minard, 
342 U. S. 177 (1951) with Darr v. Burford, 399 U.S. 200 (1950) and 
Brown v. Allen, 344 U. S. 443 (1953). Cf. Alabama Public Service 
Comm'n v. Southern Ry., 341 U.S. 341, 348-9 (1951), where the 
Supreme Court established a permanent bar to exercise of the juris- 
diction of a district court of three judges, pursuant to Section 2281 and 
both Constitutional question and diversity jurisdiction, only after point- 
ing to the complainant's alternative right, after exhaustion of the ad- 
ministrative and judicial processes of the state, to an ultimate hearing 
on any ripened and rejected federal constitutional objections in this 


3 Compare Horton v. Humphrey, supra. Cf. Morgantown Glassware Guild v. 
Humphrey, supra, note 32. 
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Court. Compare Prentis v. Atlantic Coast Line, 211 U.S. 210, 223, 
228, 238-9 (1908); and see Doremus v. Bd. of Ed., 342 U. S. 429, 434 
(1952). Cf. Angel v. Bullington, 330 U.S. 183 (1947). 


The fact that primary jurisdiction was exhausted in companion 
cases rather than in the immediate case is no obstacle to exercise of 
the District Court's jurisdiction over the immediate case because 
the results in those companion cases show that the ordinarily ade- 
quate and primary remedy has become so onerous, hazardous and 
improbable as to have become "inadequate" and thus no longer worthy 
of exhaustion. Generally, see Chicago v. Atchison T. & S. F. R. Co., 
357 U.S. 77, 85 (1958) and the concurring opinion of Mr. Justice 


Frankfurter in Joint Anti-Fascist Refugee Comm. v. McGrath, 341 
U.S. 128, 156 (1951). More specifically see Morey v. Doud, 354 U.S. 
459 (1957) noting the prior processing of the tendered issues by the 
Illinois Supreme Court, in a different case. See 354 U.S. at p. 460, 


note 3 and p. 470 note 16. 


2. The allegations in the Complaint set forth a foundation for 
the injunctive relief prayed therein which is legally sufficient on any 
one of several grounds. These alternative grounds were quite fully 
developed in Contention IV, C of Eastern States' Petition £00 Writ of 
Mandamus. If this Court decides to deliberate those issues, appel- 
lant respectfully directs the attention of this Court to that discussion. 
Here it should be appropriate and sufficient to respectfully direct 
attention to the following: : 


(a) Of the special (remedial) statutes, barring injunctions, 
which operate near to, but not upon, this action, neither the Congres- 
sional preclusion of declaratory judgments “with respect to federal 
taxes" (28 U.S.C. Sec. 2201) nor the bar to "suits restraining the 
assessment or collection of any tax" (26 U.S.C. Sec. 7421) is applicable 
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to this action. The taxes against plaintiff have already been assessed 
and collected. The Complaint does not include any prayer for a 
declaratory judgment. 


(b) If there must be a satisfaction of customary precedent 
on "inadequate remedy at law" and "irreparable injury", then the 
present showing of the probable nonrecognition of plaintiff's substan- 
tive constitutional rights in the Customs Court must be judged on 
precedent as satisfying the demands of "irreparable injury" as they 


have been applied in this customs field. See Waite v. Macy, 246 U.S. 


606 (1918). And the importer is not aiiowed interest on refunds of 
excessive duties that are held to have been erroneously taken from 
him under protest, while Aircraft & Diesel Equipment Corp. v. Hirsch, 
331 U.S. 752, 778 n. 32 (1957) suggests that the lack of such a right 

to interest in similar circumstances would have constituted "irrep- 
arable injury." 


(c) Plaintiff had to file a protest to the exaction of duties 
by the customs collector so as to avoid a waiver of its substantive 
rights. See United States v. Nichols, 7 Wall 122 (74 U.S., 1868). And, 
the filing of such a protest, despite the statutorily-provided sequel 
process of adjudication, has not been deemed any election among, or 
waiver of, other remedies, which bars an importer from asserting | 
an action for injunctive relief in the District Courts when such an 
action is otherwise maintainable. See Waite v. Macy, 246 U.S. 606 
(1918). Compare Contonificio Bustese, S.A. v. Morgenthau, 74 App. 
13, 121 F. 2d 884 (D.C. Cir. 1941). 
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Iv. ANY STATUTORY OR PRECEDENTIAL RULE-FOR- . 
DECISION WHICH OPERATED TO PERMANENTLY DENY 
PLAINTIFF-APPELLANT A RIGHT TO BE HEARD IN A 
DISTRICT COURT ON THE MERITS OF ITS RIPE AND | 
SUBSTANTIAL CLAIM OF SUBSTANTIVE OR PRIMARY 
CONSTITUTIONAL RIGHT WOULD BE UNCONSTITUTIONAL 
AND SO UNENFORCEABLE BECAUSE AN IMPORTER IS 
AFFORDED NO ALTERNATIVE SATISFACTION OF THE 
IMPLEMENTING RIGHT, WHICH IS CONFERRED ON HIM 
BY ARTICLE Il AND THE FIFTH AMENDMENT, TO A: 
PROCESS FOR RESORTING, OF RIGHT, TO SOME COURT 
ORGANIZED UNDER ARTICLE Il, BEFORE AN ULTI- | 
MATELY ADVERSE DECISION ON HIS SUBSTANTIVE | 
CONSTITUTIONAL CLAIM 


Initially here, we must pause to spell out the narrowness of the 
claimed right to be heard which we have been and are asserting. 


1. Appellant cannot document and has not claimed a categorical. 
right under Article Il and Due Process to be heard ina District Court 
on its substantial claim of "substantive or basic” Constitutional right 26 
Eastern States asserts only a condition or contingent, (but here operative), 
right to be heard in the District Court. This importer-taxpayer must be 
heard in the District Court on its Constitutional claim only because it 
can't demand a hearing, by right, from the Supreme Court, on that claim, 


(1) after the final adverse decision that is now certain if it proceeds on 


in the Court of Customs and Patent Appeals or (2) after final judgment 


36 The adjectives "substantive or basic" are used to distinguish and put aside 
the type of historically complicated question present in Burns v. Wilson, 346 U.S. 
137 (1953), rehearing denied over dissenting opinion, 346 U.S. 877 (1953); and see 
Brown v. Allen, 344 U.S. 443, 499 (1953). For there to be recognition of a right 
to be heard in some Article III Court on a claim for relief from an alleged inva- 
sion, by an adjudicatory tribunal (called a "court") which enjoyed "jurisdiction", 
of a "procedural" right alleged to be conferred on the party by the Constitution, 
the Supreme Court must reexamine ancient postulates about proper relations 
among tribunals and the absence of a party rights to "appeal" - type'review ex- 
cept as such rights are conferred by statute. i 


The word "basic" was used along with "substantive" because, while "sub- 
stantive’ readily distinguishes "procedural," "substantive" is not so obviously 
appropriate a label for the Constitutional rights sought to be asserted, for protec- 
tion by an Article III court, by plaintiff-appellant's action. "Substantive or basic" 
should serve to distinguish "procedural" and to describe and label an importer's 
right to be free of exactions not enacted by Congress or determined pursuant to 
Congressional directions. 
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in any, presently conceivable action in some state court?” and (3) be- 


cause it isn't afforded a right, analogous to income-tax-payers, to go 


from its specialized Court to an Article II, Court of Appeals.*° 


In other words, we claim and will document only a right to be 
heard in some Article III court, appellate or trial; we acknowledge 
that Congress enjoys authority to specify the jurisdiction of each type 
of Article II court, considered separately; but, we deny that those 
lines of Congressional authority can be simultaneously exercised to 
so limit the jurisdiction of all those Courts that appellant-petitioner 
is denied a right to resort to any of them for a hearing on the merits 
of its substantive constitutional claim. Compare Hart, Foreward, The 
Supreme Court, 1958 Term, 72 Harv. L. Rev. 84, 106-7n 65 (1959). 


37 The majority opinion in Cary v. Curtis, 3 How. 236 (44 U. S. 1845), ex- 
pressly pointed to the availability of state court jurisdiction with right of ap- 
peal to this court thereafter as an alternative process open to an importer for 
asserting a claim against a collector before it concluded that an amendment 
to the customs statutes had deprived importers of their former right to bring 
an action against the collector in the federal courts for money unlawfully 
withheld. This was the context and the occasion for the majority's famous 
acknowledgment, over the dissents of Justices Story and McLean, of the com- 
plete authority of Congress over the jurisdiction of the inferior federal courts. 


Even if some state court would still enjoy jurisdiction over some action 
asserting the primary Constitutional right claimed by appellant, present 
statutes no longer provide for review, of right by the Supreme Court of an 
adverse final decision of the Constitutional question by the highest court in 
that state. See 28 U.S.C. § 1257. 

38 Congressional liberality in providing other taxpayers both an alternative 
right of resort to a District Court and a right to Court of Appeals review of 
the Tax Court, (the court specialized to adjudication of claims under the 
internal revenue laws), lends collateral support for the greatest scepticism 
whether Congress intended to precipitate the present Question by denying 
importer-taxpayers any resort, of right, to any Article III Court's jurisdic- 
tion over a Constitutional objecting to the application of a law providing for 
customs-revenue. Indeed, a contrary conclusion with respect to Congres- 
sional intent would precipitate a serious question of Unconstitutional discrimi- 
nation among litigant-taxpayers. Cf. Griffin v. Illinois, 351 U. S. 12 (1956). 
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The implementing right, under Article III and the Due Process 


Clause to be heard in some Article Il court, before an ultimately final 
decision rejecting a ripe and substantial claim of substantive or basic 
Constitutional right, which we claim, is narrower and concedes greater 
legislative control over rights to process, through control over court 
jurisdiction, than did most of the rights to process that are recognized 
or presupposed by the majority opinions in all the following cases; 
most all the dissenting or concurring opinions in these cases also 


recognize, or do not deny, the minimum right we claim: 


Martin v. Hunter's Lessee, 1 Wheat 304, 347-9, 380- 2 
(14 U.S. (1816) ); Cohensiv- Virginia, 6 Wheat 264, 383-4, 
387, 388, 391, 402- -4 (19 U. S. 1821); Reagan v. Farmer's 
Loan & Trust Co., 154 U.S. 362, 391, 399 (1894); Smith v. 
Reeves, 178 U. S. 436, 445 (1900); General Oil Co. v. Crain, 
209 U.S. 211, 226-8 (1908); Prentis v. Atlantic Coast Line, 
211 U.S. 210, 223, 228, 238-9 (1908); Ng Fung Ho v. White, 
259 U. S. 276, 284-5 (1922); Lipke v. Lederer, 259 U.S. 
557, 562, 564-5 (1922); Fidelity National Bank & Trust Co. 
v. Swope, 274 U.S. 123, 130-1 (1927); Graham & Foster v. 
Goodcell, 282 U.S. 409, 431 (1931); Phillips v. Comm’ r. of 
Internal Revenue, 283 U.S. 589, 596-9 (1931); Miller v. 
Standard Nut Margerine Co., 284 U.S. 498, 510 (1932); 
O'Donoghue v. United States, 289 U. S. 516, 539-40 (1933); 

St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 
51-2, 77, 84 (1936); Stark v. Wickard, 321 U.S. 288, 307- 8, 
310, 314-5 (1944); Estep v. United States, 327 U.S. 114, 
123-5, 126-8, 132-3, 141-2 (1946); Angel v. Bullington, 

330 U. S. 183, 187-190, 193, 211 (1947); Aircraft & Diesel 
Equipment Corp. v. Hirsch, 331 U.S. 752, 775-6 (1947); 
Alabama Public Service Comm'n v. Southern Ry., 341 U.S. 
341, 348-9 (1951); Georgia R. R. & Banking Co. v. Redwine, 
342 U. S. 299, 304-6 (1952); Doremus v. Bd. of Education, 
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342 U.S. 429, 434 (1952); United States ex rel Toth v. 
Quarles, 356 U.S. 11, 13-17, 31 (1955); Battaglia v. General 
Motors Corp., 169 F. 2d 254, 257 (2nd Cir. 1948) cert. den. 
335 U. S. 887 (1948); Eisentrager v. Forrestal, 174 F. 2d 961, 
965-6 (D.C. Cir. 1949) rev'd, on other grounds, sub. nom. 
Johnson v. Eisentrager, 339 U.S. 763 (1950). 


The implementing right, established by the aforecited cases, to 
resort to some Article III court for a hearing, of right, before an 
ultimately final rejection of a ripened and substantial, basic consti- 
tutional claim, has been blurred by not uncommon over-reading of 
opinions which reject broader claims of rights to be heard in some 
one of the Article III courts and, while doing so, remind us of Con- 
gressional control over the jurisdiction of the various federal courts. 
Especially noteworthy among these commonly over-reed opinions are 
Cary v. Curtis, 3 How. 236 (44 U.S. 1845); Murray's Lessee v. 
Hoboken Land & Improvement Co., 18 How. 272 (59 U. S., 1856); Ex 
Parte McCardle, 7 Wall. 506 (74 U.S., 1869). 


In our Petition for Writ of Mandamus we undertook a detailed 


synthesis of these apparently conflicting lines of authority .°9 In view 


of this Court's decision in Eisentrager v. Forrestal, supra, it should 
be sufficient here to direct attention to the Supreme Court's recent 
decisions in United States ex rel Toth v. Quarles, 350 U.S. 1 (1955) 
and in Reid v. Covert, 354 U.S. 1 (1957). The opinions in these cases 
should put an end to further reading of the provisions in Articles I 
and Il which authorize Congressional control over Court jurisdiction 
out of their context of surrounding Constitutional provisions. With 
these opinions the Supreme Court seems to have made clear once 
again that the large measure of political discretion that Congress en- 
joys, despite the Constitutional separation of powers, to use, or to ex- 
clude, Article I courts from the adjudication of "matters involving 
public rights", (that would be susceptible to Article I adjudication), 


ae See Contention V,B. Compare H.R. Rep. No. 669, 72nd Cong., 1st Sess. 
(1932). 
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must not be so exercised as to encroach on the process rights of indi- 
viduals which are secured to them by Article II and the various 
"process" and "procedural" provisions of the Bill of Rights. Article I 
powers, as supplemented by the Necessary and Proper Clause, cannot 
be so exercised as to provide an adjudicatory process in an Article I 


tribunal or court which encroaches on constitutional rights to be heard 


in an Article III court. 


Both these decisions recognized rights to adjudicate some kinds 
of controversies and issues, with the government under "public laws," 
through proceedings in Article III courts of "independent," Article Ti, 
judges and with the benefit of any special procedures required by the 
Bill of Rights. Both decisions strike down inconsistent enactments. 


Here, appellant does not complain of the tenure "independence" 
of the judges of the customs courts nor has it demanded a right to 
elect to structure its controversy into a type of action against either 
the offending customs officer, or the government, in which it will enjoy 
a right to jury trial, such as other taxpayers still enjoy, and as im- 
porters once enjoyed. See Cary v. Curtis, 3 How. 236, 350 (U S. 1845); 
and see United States v. Sherman, 237 U.S. 146 (1915) ("fraud"" issues). 
Appellant-petitioner has only demanded a right to be subjected to an 
ultimately final adjudication of our basic Constitutional contention by 
some court of Article III judges not of Article I judges selected for, 
and conditioned by experience to, competence in a specialized field. 
Compare Toth, supra, 350 U.S. at pp. 18-19, note 14. See also Sharf- 
man, The Interstate Commerce Commission, 63-70 (1931) noting 
especially, (from p. 63 note 68), the provisions governing selection of 
new judges for, and length of assignment of new and old judges to, the 
Commerce Court and the related references provided by Sharfman to 
pertinent legislative history; and see Cohens v. Virginia, 6 Wheat 264, 
387 (19 U. S. 1821). 
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3. This last point brings us to a subquestion here concerning 
the status, re Article I or Article III, of the Court of Customs and 
Patent Appeals. Our ultimate contention here under Question V in- 
cludes a subcontention that the Court remains an Article I court, as 
it was held to be in Ex Parte Bakelite, 249 U.S. 438 (1929), despite 
Section 1 of the Act of August 25, 1958, 72 Stat. 848, amending 28 
U.S.C.A. § 211, which declared the Court of Customs and Patent Ap- 
peals to be an Article III court. It is our contention that said Act is 
constitutionally ineffective to "establish" or "constitute" that Court as 
an Article III Court. It should suffice here to establish our position to 
recall that the Supreme Court held in Ex Parte Bakelite Corp., 249 
U.S. 238 (1929) that the manifested or declared intention of Congress 
on the issue whether it meant to be exercising its power under Article 
IM or its power under Article I when creating a tribunal does not 
determine whether or not the tribunal created is an Article I court 
or an Article I court. 


The really determinative factors on Article I or Article I 
status for a Congressionally created court are the terms and provi- 
sions of all the congressional statutes by which the court is estab- 
lished, manned and empowered. On the importance of its powers and 
functions, see Bakelite, supra; Williams v. United States, 289 U.S. 
553 (1933) and McBride v. Teeple, 311 U.S. 649 (1940); and see Stern 
& Gressman, Supreme Court Practice 47-50 (Rev. ed. 1954), and 
NOTE, 68 Harv. L. Rev. 527, 531-4 (1955). On the importance of how 
the tribunal is manned, see Toth, supra; and see Cohens v. Virginia, 


supra. See also Sharfman, op. cit. supra; Cf. CASENOTE, 69 Harv. L. 
Rev. 760 (1956). 


Appellant is aware that Professor Moore has recently advanced 
an argument in favor of judicial upholding of the new legislation declar- 
ing Art III status for the specialized courts. See 1 Moore, FEDERAL 
PRACTICE, Par. 0.4[4] (2nd ed. 1957). And appellant shares the 


45 


prevalent desire to provide a Constitutional guaranty of the life-time 
tenure for our specialized judges which is already afforded by statute. 
But there is another Constitutional provision from which such a Con- 
stitutional guaranty can be derived.*° And resort to that provision, 
rather than to Art. III, avoids the risk of impairing the vitality of Art. 
Ill by extending the hybrid-status possibilities for federal courts 
opened up by O'Donoghue v. United States *? as Professor Moore has 
proposed. A majority of the Justices were unwilling in Tidewater *” 
to follow Mr. Justice Jackson's proposal to extend O'Donoghue; *° and, 
given the functions of the Court of Customs and Patent Appeals, *4 even 
Justice Jackson's opinion cannot be cited in support of Professor 
Moore's proposal.*° 2 


Of course, it would also be possible to sustain the change from 
Art. I to Art. III status by pursuing a line of reasoning like that (un- 


40 Acceptance of an appointment as a Judge of an Article I Court at a time 
when tenure during good behavior is promised by statute can readily be brought 
within the reach of the reasoning concerning substantive due process of Lynch 
v. United States, 292 U. S. 571 (1934). The clarification or limitation of Lynch 
effected by the majority opinion in F.H.A. v. The Darlington, Inc., 358 U. S. 84 
(1958) (5-3) was not accomplished by reasoning which precludes application of 
the Lynch doctrine to the circumstances discussed here. See 358 U.S. at 91-2. 


a 289 U. S. 516 (1933). If the majority opinion in O'Donoghue had merely 
extended the reasoning of the earlier cases tending to favor Article II statug 
for the Courts of the District of Columbia, particularly Kendall v. The United 
States, 12 Peters 524, 624-26 (37 U.S., 1838), it would not have been necessary 
for the Court to have opened up the hybrid status possibility in order to secure 
the salary rights of the Judges of those Courts under Art. III, although it would 
have become necessary to preclude further non-judicial functioning. 


National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U. S. 582 (1949); see 
particularly 337 U. S. at 605, 608-9 ard 626 (Rutledge, J., concurring); at 
639-40 (Vinson, C.J., dissenting); and at 651-2 (Frankfurter, J., dissenting). 


43 397 U.S. at 591-2. 
44 See Bakelite and McBride, supra. 
45 See 337 U. S. at 590-1. 
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successfully) advanced by the Department of Justice in Pope v. United 
States, 323 U.S. 1 (1944); such reasoning would yield a holding that the 
new Congressional declaration of intended status is primary and effec- 
tive, and that the older statutory provisions which purport to require 
the performance by those Courts of non-"Judicial" functions have 
become Unconstitutional and can no longer be given effect. But cf. 
Bakelite and Pope, supra. Contra: NOTE, 68 Harv. L. Rev. 527, 532 
n. 36, 534-5 (1955). However, such a decision, if formulated so as to 
give effect to the change in Court status before the convening of a 
bench of Judges who had been properly "appointed" to Article II 
Judgeships, would constitute judicial recognition of a Congressional 
technique for "enacting" officials into Article III Judgeships which 
would be in violation of the processes for appointment to Judicial 
Offices provided in Article II, Section 2.46 Compare Richman v. Lig- 
ham, 22 N.J. 40, 123 A. 2d 372 (1956) surveyed in Moran, General Ad- 
ministrative Law, 11 Rutgers L. Rev. 30 at 33-4, 37-9. See the pro- 
visions in Section 9 of the Hawaiian Statehood Act, March 18, 1959, 
effecting a change in the status of the District Court but providing for 
a new appointment to the new Judgeship. 73 Stat. 4, 8 (March 18, 1959). 
Moreover, unless the new provisions for assignments of Judges were 
read as contemplating some pattern of exercise which would avoid the 
evils of permanent specialization of Article III Judges, the above- 
mentioned decision would constitute an unnecessary crystallization and 
rejection of the Constitutional objection to more than temporary 
specialization for Article III Judges which prevailed when the Com- 
merce Court was established. See Sherman, op. cit. supra. 


ac The decision in O' Donoghue was not so infected. See note 40, supra. 
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CONC LUSION 


It is respectfully submitted that the points argued and documented 


in this brief should persuade this Court to grant relief from the judg- 
ment of dismissal from which this appeal was taken. 


At a minimum, assuming appellant's first point is found to be 
independently persuasive, an order should be entered which reverses 
the judgment below and will bring about an adjudication of Eastern 
States' action by a District Court of Three Judges. The only difference 
in this Court's order that would be necessary, if appellant's second 
point or fourth point were to be reached and approved, would be that 
the Three Judge Court would not be required to (re) determine the 
question of District Court jurisdiction under 1331. 


Respectfully submitted, 
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QUESTIONS PRESENTED 
In the opinion of appellees, the questions presented are: 


1. Whether suit in the Customs Court constitutes ap- 
pellant’s exclusive judicial remedy. 

2. Whether, upon determining that the issues raised by 
appellant’s complaint were not cognizable in a federal dis- 
trict court, the district judge properly dismissed the com- 
plaint. 


Questions presented 
Counterstatement of the case 
Statutes involved 

Summary of argument 


Argument: 


I. The complaint was properly dismissed for want of juris- 
diction since suit in the Customs Court constitutes ap- 
pellant’s exclusive judicial remedy 

II. Upon determining that the complaint presented no claim 
for relief cognizable in a federal district court, the 
district judge properly denied appellant’s application 
for a three-judge court and dismissed the complaint. ... 

Conclusion 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15109 
Eastern Srates Perroveum Corp., APPELLANT, 
v. 


Wiiuram P. Rogers, ArtoRNeEY GENERAL OF THE UNITED 
STATES, ET AL,, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The underlying controversy which appellant has sought 
to litigate in the court below involves the tax rate on certain 
fuel oil imports made between January 1, 1951, and Octo- 
ber 11, 1952. The factual and statutory background is con- 
cededly identical with that in two cases which have been 
fully litigated through the Customs Court and the Court 
of Customs and Patent Appeals. In both of those cases 
the Court of Customs and Patent Appeals held that the fuel 
oil imports were subject to a tax of 14 cent per gallon and 
the Supreme Court denied certiorari. United States v. 
Metropolitan Petroleum Corp., 42 C.C.P.A. (Customs) 38, 
certiorari denied, 348 U.S. 858; United States v. American 


(1) 
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Bitumuls & Asphalt Co., 44 C.C.P.A. (Customs) 199, cer- 
tiorari denied, 355 U.S. 883.7 

Some five months after the denial of certiorari in Amer- 
ican Bitumuls, the appellant here, whose protest was and is 
still pending before the Customs Court, wrote to Assistant 
Attorney General Doub of the Civil Division of the Depart- 
ment of Justice, and stated, in pertinent part (J.A. 25-26) : 


For reasons heretofore advanced in briefs filed by 
this office and served on you in [the] American Bitu- 
muls ease and in the case of United States v. Metro- 
politan Petroleum Corp., C. A. D. 567, we asserted that 
assessment beyond 14 cent per gallon is without au- 
thority inlaw. In both of the above suits, you defended 
the assessment and contested our contentions. 

In each of said cases, the Court of Customs and Pat- 
ent Appeals rejected our construction of the applicable 
statute and construed said statute so as to sustain 
Presidential Proclamation No. 2901, the alleged au- 
thority for the assessment. The Court also reversed 
our contention that said statutes as thus construed 
would be unconstitutional. 

We request you to reconsider your view with respect 
to these pending cases specifically those in the name 
of Eastern States Petroleum Co. v. United States, set 
forth on the stipulation annexed hereto and to enter 
into the enclosed stipulation agreeing that the correct 
rate of duty for the merchandise covered by the entries 
named in said case is 4 cent per gallon. 


On March 24, 1958, the Chief of the Customs Section of 
the Civil Division of the Department of Justice, on behalf 
of Assistant Attorney General Doub, responded in per- 
tinent part as follows (J.A. 27-28). 


1For a detailed discussion of the factual and statutory back- 
ground, we respectfully refer the Court to the opinions of the 
Court of Customs and Patent Appeals in those cases. It should 
be noted that the attorney for the oil importers in the two earlier 
cases is also of counsel for the appellant here. 
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Your proposed stipulation sets forth that the mer- 
chandise, the subject of the protests, was assessed with 
duty at 1% cent per gallon under purported author- 
ity of Presidential Proclamation No. 2901 and then 
states that such merchandise is property dutiable at 
Y% cent per gallon. 

I cannot sign such an agreement. The cases of 
United States v. Metropolitan Petroleum Corp., C. A. D. 
567, and United States v. American Bitumuls & Asphalt 
Co., et al., C. A. D. 661 (certiorari denied Nov. 25, 
1957) both uphold the assessment of the 1% cent per 
gallon tax under the provisions of Section 3422 of the 
Internal Revenue Code (26 U.S.C.). 


Your stipulation is returned herewith unsigned. 


Shortly thereafter, appellant brought this suit in the 
district court (J.A. 14-22) seeking to enjoin Attorney 
General Rogers and Assistant Attorney General Doub from 
enforcing the Act of Congress upon which the imposition 
of the import tax is based by ‘‘bringing about [its] ad- 
judicatory application to plaintiff by the customs courts”’ 
(J.A. 19); or, in the alternative, to enjoin Messrs. Rogers 
and Doub from refusing to stipulate that the lawful rate 
of duty was 14 cent per gallon (J.A. 21). Appellant also 
demanded that Secretary of the Treasury Anderson be 
enjoined ‘‘from authorizing his subordinate officials from 
enforcing the said Act.’? (J.A. 21.) 

The Government filed a motion to dismiss for lack of 
jurisdiction, urging that the subject matter of the complaint 
was within the exclusive jurisdiction of the Customs Court 
(J.A. 29). Appellant then filed a composite motion for 
summary judgment, ‘‘for an order providing for an in- 
tegrated hearing of said motion and of defendant’s motion 
to dismiss, and for an order convening a pre-hearing con- 
ference.’’? (J.A. 30-31.) Simultaneously, appellant filed 
an ‘application for the convening of a statutory court of 
three judges.’’ (J.A. 32.) 

On November 25, 1958, the district court (McGarraghy, 
J.) granted the Government’s motion to dismiss for lack 
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of jurisdiction (J.A. 1). In its ‘<Memorandum’’ on the 
motion, the court stated, ‘‘Since this Court is wholly without 
jurisdiction, it is not necessary to convene a three judge 
court to pass on that question but action may be taken by 
a single judge. Jacobs v. Tawes, 250 F. 2d 611.’’ (Ibid.) 
The final order dismissing the complaint and denying the 
appellant’s application for a three-judge court was entered 
on December 10, 1958. (J.A. 2.) 

On December 18, 1958, appellant filed in this Court a 
‘<Motion for Leave to File an Application to the Chief 
Judge of the Cireuit for an Order Designating Two Judges 
to Complete the Full District Court of Three Judges to 
Hear Motion for Review.’’ (J.A. 36.) At the conclusion 
of oral argument of the motion on January 7, 1959, it was 
denied by Chief Judge Prettyman (J.A. 3).? 

Appellant thereafter attempted to take a direct. appeal 
to the Supreme Court from the judgment of the district 
court. With the filing of its Jurisdictional Statement, it 
also filed in the Supreme Court a motion for leave to file a 
petition for a writ of mandamus directed against Judge 
Prettyman and Judge McGarraghy. On October 12, 1959, 
the Supreme Court dismissed appellant’s appeal to that 
court and denied the motion for leave to file the petition 
for a writ of mandamus (J.A. C1). 

Notice of appeal to this Court from the judgment of the 
district court was filed on February 6, 1959 (J.A. 46); the 
time for perfecting the appeal was extended, by order of 
the Court, until thirty days after final disposition of the 
proceedings in the Supreme Court (J.A. 52). 


STATUTES INVOLVED 
28 U.S.C. 1256 provides as follows: 


§1256. Court of Customs and Patent Appeals; cer- 
tiorari. 


2Qn February 5, 1959, Judge Prettyman filed a memorandum 
opinion setting forth his reasons for denial of the motion (J.A. 
4-14). The opinion is reported at 105 U.S. App. D.C. 219, 265 F.2d 
593. 
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Cases in the Court of Customs and Patent Appeals may 
be reviewed by the Supreme Court by writ of certiorari. 


28 U.S.C. 1340 provides as follows: 
§ 1340. Internal revenue; customs duties. 


The district courts shall have original jurisdiction of 
any civil action arising under any Act of Congress pro- 
viding for internal revenue, or revenue from imports or 
tonnage except matters within the jurisdiction of the Cus- 
toms Court. 


28 U.S.C. 1583. provides as follows: 
§ 1583. Review of decisions on protests. 


The Customs Court shall have exclusive jurisdiction to 
review on protest the decisions of any collector of cus- 
toms, including all orders and findings entering into the 
same, as to the rate and amount of duties chargeable 
and as to all exactions of whatever character within the 
jurisdiction of the Secretary of the Treasury; decisions 
excluding any merchandise from entry or delivery, under 
any provision of the customs laws; and the liquidation or 
reliquidation of any entry, or the refusal to pay any claim 
for drawback or to reliquidate an entry for a clerical 
error as provided by the customs laws. 


28 U.S.C. 2282 provides as follows: 


§ 2282. Injunction against enforcement of Federal 
statute; three-judge court required. 


An interlocutory or permanent injunction restraining 
the enforcement, operation or execution of any Act of 
Congress for repugnance to the Constitution of the 
United States shall not be granted by any district court 
or judge thereof unless the application therefor is heard 
and determined by a district court of three judges under 
section 2284 of this title. 


28 U.S.C. 2284 in pertinent part provides: 
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§ 2284. Three-judge district court; composition; pro- 
cedure. 


In any action or proceeding required by Act of Con- 
gress to be heard and determined by a district court of 
three judges the composition and procedure of the court, 
except as otherwise provided by law, shall be as follows: 


(1) The district judge to whom the application for 
injunction or other relief is presented shall constitute 
one member of such court. On the filing of the appli- 
cation, he shall immediately notify the chief judge of 
the circuit, who shall designate two other judges, at 
least one of whom shall be a circuit judge. Such judges 
shall serve as members of the court to hear and de- 
termine the action or proceeding. 


(5) Any one of the three judges of the court may 
perform all functions, conduct all proceedings except 
the trial, and enter all orders required or permitted by 
the rules of civil procedure. A single judge shall not 
appoint a master or order a reference, or hear and de- 
termine any application for an interlocutory injunction 
or motion to vacate the same, or dismiss the action, or 
enter a summary or final judgment. The action of a 
single judge shall be reviewable by the full court at 
any time before final hearing. 


SUMMARY OF ARGUMENT 


I 


Appellant, complaining of an allegedly unlawful exaction 
of an import tax, has sought to litigate its customs griev- 
ance in a federal district court. However, Congress, in 
language too clear to be subject to dispute, has expressly 
stipulated that the Customs Court is the sole forum for 
hearing controversies arising out of the exaction of duties 
by customs collectors. 28 U.S.C. 1583. And, in language 
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equally plain, Congress had specifically excepted from the 
jurisdiction of the district courts ‘‘matters within the ju- 
risdiction of the Customs Court.’’ 28 U.S.C. 1340. 

The attempted injection of constitutional issues into the 
controversy does not militate against the exclusive juris- 
diction of the Customs Court. Horton v. Humphrey, 146 
F. Supp. 819 (D.D.C. 3-judge court), affirmed, 352 U.S. 921; 
Morgantown Glassware Guild, Inc. v. Humphrey, 98 U.S. 
App. D. ©. 375, 236 F. 2d 670, certiorari denied, 352 U.S. 
896; Cottman Co. v. Dailey, 94 F. 2d 85 (C.A. 4) ; Riccominz 
v. United States, 69 F. 2d 480 (C.A. 9). Hence, the district 
court was plainly right in concluding it lacked jurisdiction 
over the subject matter of appellant’s complaint. 


II 


The district judge was not required to call upon the Chief 
Judge of the Circuit to convene a three-judge court merely 
because appellant’s complaint sought to raise a constitu- 
tional question and requested injunctive relief. To the con- 
trary, it was the district judge’s plain duty, preliminarily, 
to determine whether the matters raised in the complaint 
were cognizable at all in a federal district court. Having 
concluded that they were not, the district judge was clearly 
correct in dismissing the complaint. Sce e.g., Ex Parte 
Poresky, 290 U.S. 30; California Water Service Co. v. 
Redding, 304 U.S. 252; Carrigan v. Sunland-Tujunga Tele- 
phone Co., 263 F. 2d 568 (C.A. 9), certiorari denied, 359 
U.S. 975; Jacobs v. Tawes, 250 F. 2d 611 (C.A. 4). 


ARGUMENT 


I 


The complaint was properly dismissesd for want of juris- 
diction since suit in the Customs Court constitutes appellant’s 
exclusive judicial remedy. 

Through the establishment of the Customs Court and the 
Court of Customs and Patent Appeals, with ultimate re- 
view in the Supreme Court by a writ of certiorari, Congress 
has provided an avenue for obtaining redress for asserted 
grievances or wrongs occurring in the operation of laws 
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relating to the exaction of duties by customs collectors. 
And in providing a specialized forum for considering con- 
troversies arising out of such exactions, Congress has 
stipulated that the jurisdiction vested in the Customs Court 
shall be exclusive. 28 U.S.C. 1583, supra, p. 5, declares: 


The Customs Court shall have exclusive jurisdiction 
to review on protest the decisions of any collector of 
customs, including all orders and findings entering into 
the same, as to the rate and amount of duties charge- 
able and as to all exactions of whatever character 
within the jurisdiction of the Secretary of the Treas- 
ury; eee 


To dispel all doubt as to the exclusiveness of the Cus- 
toms Court jurdisdiction, Congress, in defining the origi- 
nal jurisdiction of the district courts, has expressly excep- 
ted from the jurisdiction of the district courts ‘<matters 
within the jurisdiction of the Customs Court.’’ 28 U.S.C. 
1340, supra, p. 5. Final decisions of the Customs Court 
are subject to review by appeal to the Court of Customs 


and Patent Appeals (28 U.S.C. 1541) and, in turn, ‘<Cases 
in the Court of Customs and Patent Appeals may be re- 
viewed by the Supreme Court by writ of certiorari.’’ 28 
U.S.C. 1256, supra, p. 5. 

The explicit provisions placing jurisdiction in the Cus- 
toms Court—to the exclusion of the district courts—mark 
the continuation of a well-defined and long-established pol- 
icy2 Thus, the courts have repeatedly recognized, even in 


3 Congress initiated this practice with the Customs Administra- 
tion Act of 1890 (26 Stat. 131), in which it undertook the estab- 
lishment of a separate specialized system of courts for the resolu- 
tion of customs controversies. In the 1890 Act, Congress provided 
for a Board of General Appraisers (Section 12, 26 Stat. 136), 
which was to have jurisdiction over all protests from decisions of 
the collectors of customs, and appeals for reappraisement. Sec- 
tions 12, 14, 26 Stat. 136-138. Under Section 15 of the 1890 Act 
(26 Stat. 138), the courts of general jurisdiction participated in 
this review procedure at the appellate level. However, even this 
participation was eliminated by the Tariff Act of 1909, 36 Stat. 
11, 91. By that Act, Congress withdrew from the courts of appeals 
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cases which arose prior to the adoption of the explicit pro- 
vision appearing in 28 U.S.C. 1583, that the Customs Court 
has exclusive jurisdiction with respect to customs contro- 
versies, and that, by the same token, the district courts are 
without jurisdiction. Morgantown Glassware Guild, Ine. v. 
Humphrey, 98 U.S. App. D.C. 375, 236 F. 2d 670, certiorari 
denied, 352 U.S. 896; United States v. Sherman & Sons Co., 
937 U.S. 146, 152; Boston Wool Trade Ass’n v. Snyder, 82 
U.S. App. D.C. 144, 161 F. 2d 648; United States v. Cott- 
man Co., 190 F. 24 805 (C.A. 4), certiorari denied, 342 US. 
903; Cottman Co. v. Dailey, 94 F. 2d 85 (C.A. 4); David L. 
Moss Co. v. United States, 103 F. 24 395 (C.C.P.A.) ; Ric- 
comini v. United States, 69 F. 2d 480 (C.A. 9); Patchogue- 
Plymouth Mills Corp. v. Durning, 101 F. 2d 41 (C.A. 2); 
Gulbenkian v. United States, 186 Fed. 133 (C.A. 2). 

The fact that an impost is attacked on constitutional 
grounds does not alter the jurisdictional scheme. In Horton 
v. Humphrey, 146 F. Supp. 819 (D. D.C.), affirmed, 352 US. 
921, the plaintiffs, suing in the district court, sought to en- 
join the Secretary of the Treasury and his agents from 
applying a ‘‘special dumping duty”’ imposed by the Anti- 
dumping Act of 1921 to certain of their imports. A three- 
judge court was convened to consider the plaintiff’s charges 
that the Antidumping Act was repugnant to the Constitu- 
tion. The three-judge court ruled that, despite the alleged 
constitutional deprivation, the district court was without 
jurisdiction. It stated (146 F. Supp. 819, 820) : 


The imposition of a duty may under the statutory plan 
be reviewed by the Customs Court and the Court of 
Customs and Patent Appeals (with recourse to the 
Supreme Court through petition for certiorari). This 
statutory form of review has been held, in comparable 


iS 


jurisdiction to review decisions of the Board of General Appraisers 
and vested that jurisdiction in the Court of Customs Appeals, 
which it simultaneously established. Section 29, 36 Stat. 105-107. 
In 1926, the Board of General Appraisers was redesignated as the 
Customs Court. 44 Stat. 669. The present provision for exclusive 
jurisdiction in that court (28 U.S.C. 1583) first appeared in the 
1948 revision of the Judicial Code (62 Stat. 943). 


10 


situations, to constitute an adequate remedy at law and 
and therefore to bar equitable relief, and to be the ex- 
clusive method of review. * * * 


The decision of the three-judge court was affirmed by the 
Supreme Court, 352 U.S. 921. Thus, Horton v. Humphrey 
unqualifiedly stands for the proposition that any contro- 
versy within the jurisdiction of the Customs Court—re- 
gardless of the constitutional cloak with which the importer 
seeks to surround it—is exclusively relegated to that court. 
In this case, appellant admittedly (Br. 6) seeks to relitigate 
in the district court the very controversy which has been 
decided adversely to the other fuel importers by the Court 
of Customs and Patent Appeals. This court-hopping, we 
submit, is foreclosed by Horton v. Humphrey and the other 
cases cited above.* 


Appellant further argues (Br. 25-34) that it is entitled to 
have its constitutional allegations determined by the dis- 
trict court because the Customs Court is not a constitutional 
court. Quite apart from the fact that Congress has declared 


both the Customs Court and the Court of Customs and 
Patent Appeals to be constitutional courts,’ it is well settled 
that the presence of constitutional issues does not call for an 
exception from the exclusiveness of the Customs Court’s 
jurisdiction. Horton v. Humphrey, supra; Morgantown 
Glassware Guild, Inc. v. Humphrey, 98 U.S. App. D.C. 375, 
236 F. 2d 670, certiorari denied, 352 U.S. 896; Cottman Co. 
v. Dailey, 94 F. 2d 85, 88-89 (C.A. 4); Riccomini v. United 
States, 69 F. 2d 480, 483 (C.A. 9). Whatever the situation 
might be, moreover, if all access to a constitutional court 
were precluded, the fact that the Supreme Court may re- 


4 Appellant’s attempt (Br. 12, 34) to interpret Horton v. Hum- 
phrey as holding merely that the district court lacked jurisdiction 
for failure of plaintiff to exhaust his Customs Court remedies is 
unfounded. The court’s decision, as the opinion clearly indicates, 
was based on the exclusivity of the Customs Court procedure, not 
on any theory of exhaustion. We therefore pass the point that 
appellant’s protest is still pending in the Customs Court. 


5See 70 Stat. 532; 72 Stat. 848. 
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view decisions of the Court of Customs and Patent Appeals 
undercuts the argument. 

Appellant seemingly suggests (Br. 27-31) that, even 
though the Customs Court might have jurisdiction to de- 
termine constitutional issues, such jurisdiction is not ex- 
clusive but rather is concurrent with that of the district 
court. This reasoning, however, flies in the face of the 
express terms of 28 U.S.C. 1340. If the Customs Court 
does have jurisdiction over appellant’s grievance with re- 
spect to the exaction of the import duty (as it undeniably 
does), and if the Customs Court may also pass upon con- 
stitutional questions (as it undeniably can), then concur- 
rent jurisdiction in the district courts is precluded by 28 
U.S.C. 1340 which excludes from district court jurisdiction 
‘matters within the jurisdiction of the Customs Court.”’ 

In short, Congress has provided a complete and exclu- 
sive judicial remedy—litigation in the Customs Court, 
appeal to the Court of Customs and Patent Appeals, ulti- 
mate review by the Supreme Court—for the resolution of 
appellant’s grievances. Accordingly, the district court 
correctly concluded that it was without jurisdiction. 


II 


Upon determining that the complaint presented no claim 
for relief cognizable in a federal district court, the district 
judge properly denied appellant’s application for a three- 
judge court and dismissed the complaint. 


We have shown in the preceding argument that appel- 
lant’s alleged grievances are within the exclusive province 
of the Customs Court, and that the-district court was with- 
out jurisdiction to entertain appellant’s various requests 
for relief. Appellant contends, however, that Judge Mce- 
Garraghy—as a single district judge—was without power 
to dismiss the complaint. It is appellant’s position that, 
where an application for a three-judge court is filed, no 
matter how patently lacking in jurisdiction the district 
court may be, the dockets of both the district and circuit 
courts must be disrupted so that a special panel of three 


judges may be assembled to go through the mere formality 
of dismissing the complaint. We think that this contention 
is wholly without merit. 

The three-judge court provisions (28 U.S.C. 2282, 2284, 
supra, pp. 5-6) did not create any new jurisdiction in 
the district courts, but merely provided a new procedure 
for dealing with a specified category of cases already 
within their jurisdiction. Section 2284 applies only in 
an ‘‘action or proceeding required by Act of Congress to 
be heard and determined by a district court of three judges 
* * ©? (supra, p. 6) (emphasis added). The single 
district judge to whom the application for a three-judge 
court is presented under 28 U.S.C. 2284, supra, pp. 5-6, 
must therefore make two threshold determinations: (1) 
as in all other cases, whether the district court has any 
jurisdiction whatsoever ;° (2) assuming jurisdiction exists, 
whether a substantial constitutional question is presented 
which requires the convening of a three-judge court.” 

Appellant admits (Br. 20-21) that prior to the enact- 
ment of 28 U.S.C. 2284 (5), supra, p. 6, a single district 
judge was empowered to make these determinations, and 
was not automatically required to convene a three-judge 
court. It contends, however, that this eminently practical 
rule was deliberately abandoned by Congress when it en- 
acted Section 2284 (5), which sets forth the composition 
and procedure for three-judge courts. 

It seems plain, however, from the statutory scheme and 
context that Section 2284 (5) is applicable only after a 
three-judge court has been convened. To facilitate the 
business of three-judge courts—which in many circuits must 
be assembled from widely separated courts (see Oklahoma 
Gas & Electric Co. v. Oklahoma Packing Co., 292 U.S. 386, 
391; Phillips v. United States, 312 U.S. 246)—the section 
authorizes single members of such courts to perform all 


6 E.g., Carrigan v. Sunland-Tujunga Telephone Co., 263 F. 2d 
568 (C.A. 9, certiorari denied, 359 U.S. 975; Jacobs v. Tawes, 250 
F. 2d 611 (C.A. 4). 


TSee, e.g., California Water Service Co. v. Redding, 304 US. 
252; Ex Parte Poresky, 290 U.S. 30. 
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functions in connection with the proceedings except to con- 
duct the trial, determine applications for the issuance or 
vacation of interlocutory injunctions, appoint masters, 
order references, ‘‘or dismiss the action, or enter a sum- 
mary or final judgment.’’ These provisions serve simply 
to delimit the powers of the individual members of the 
three-judge court and have no bearing upon the power of 
the judge to whom the application for a three-judge court 
is presented. See, e.g., Jacobs v. Tawes, 250 F. 2d 611 (C.A. 
4); Carrigan v. Sunland-Tujunga Telephone Co., 263 F. 2d 
568 (C.A. 9), certiorari denied, 359 U.S. 975; Wicks v. 
Southern Pacific Co., 231 F. 2d 130 (C.A. 9), certiorari and 
motion to file petition for mandamus denied sub nom. Wicks, 
et al. v. Brotherhood of Maintenance of Way Employees, 
et al., 351 U.S. 946; Van Buskirk v. Wilkinson, 216 F. 2d 
735 (C.A. 9). 

In Jacobs v. Tawes, supra, the Fourth Cireuit squarely 
rejected the contention that, under 28 U.S.C. 2284 (5), the 
single district judge was required automatically to notify 
the Chief Judge of the Circuit to call in two additional 
judges. In that case, the plaintiff sought to enjoin certain 
Maryland officials from assessing taxes which, he alleged, 
were unconstitutional as applied to him. ‘The district 
judge, before whom an application for a three-judge court 
had been filed, dismissed the action on the ground that it 
did not involve the requisite jurisdictional amount of 
$3,000. Jacobs v. Tawes, 151 F. Supp. 770 (D. Md.). 
Holding that the order of dismissal was ‘‘clearly correct”’, 
Chief Judge Parker, for a unanimous court, stated (250 F. 
2d at 614) : 


* * * [I]t is not required that the [two] additional 
judges be summoned, when, as here, it appears from 
the complaint itself that the case is not one within the 
jurisdiction of the court. Such a case is manifestly 
not one ‘‘required by Act of Congress to be heard and 
determined by a district court of three judges”’ within 
the language of 28 U.S.C. § 2284. As said in Ex parte 
Poresky, supra, ‘‘* * * the provision requiring the 
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presence of a court of three judges necessarily assumes 
that the District Court has jurisdiction.” 


Appellant is forced to the position that Jacobs v. Tawes 
and the other above-cited cases, all of which were subse- 
quent to the enactment of the 1942 amendment to the three- 
judge court provisions, were erroneously decided.* Thus, it 
urges that Congress, in enacting Section 2284. (5), intended 
to overrule Ex parte Poresky, 290 U.S. 30, and to prohibit 
a single district judge, in all circumstances, from. dismiss- 
ing an action where an application for a three-judge court 
has been made This construction of Section 2284 (5) 
was expressly rejected by both the Fourth Circuit in 
Jacobs v. Tawes, supra, and the Ninth Cireuit in Carrigan 
v. Sunland-Tujunga Telephone Co., 263 F. 2a 568, certio- 


8See also White v. Gates, 102 U.S. App. D.C. 346, 253 F. 2d 
868, certiorari denied, 356 U.S. 973; Otten v. Baltimore and Ohio 
R. Co., 205 F. 2d 58 (C.A. 2); Holbrook v. Taitano, 125 F. Supp. 
14 (D. Guam). 

® Appellant relies principally on an item of legislative history 
which reveals that one of the bar associations supporting the pro- 
vision stated that it would overrule Ex parte Poresky, and argued 
that such a result was desirable so as to prevent the single judge 
from making a preliminary determination of statute’s consti- 
tutionality. See H. Rept. No. 1677, 77th Cong., 2d Sess., p. 5 (letter 
from the Committee on Federal Legislation of the Association 
of the Bar of the City of New York). There is not the slightest 
indication either in the body of the House Report or in another 
letter from the Committee on Jurisprudence and Law Reform of 
the American Bar Association that the provision was designed to 
overrule any decisions of the Supreme Court. On the contrary, 
the House Report clearly indicates that the real objective of the 
statute was to define the powers of the individual members of a 
three-judge court after it had convened, in order to allow an in- 
dividual judge to handle preliminary proceedings provided by the 
Federal Rules of Civil Procedure, such as depositions and dis- 
coveries. See H. Rept. No. 1677, supra; 65 A. B. A. Rep. 171. 
Moreover, even if there were merit to the contention that the 
provision precluded dismissal by a single judge for want of a sub- 
stantial constitutional question, the present case is distinguish- 
able since the dismissal here was bottomed solely on the fact that 
there was no district court jurisdiction whatsoever. 
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rari denied; 359 U.S. 975, and Van Buskirk v. Wilkinson, 
216 F. 2a 7352° As stated in Jacobs v. Tawes (250 F. 2d 
611, 614-615) : 


The rule laid down in Ex parte Poresky, supra, has 
not been changed by anything contained in 28 U.S.C. 
§ 2284. That section was enacted to codify and clarify 
the practice with respect to the composition of and pro- 
cedure before courts of three judges. Subsection 5 of 
the section was manifestly intended to regulate proce- 
dure after the court of three judges had been consti- 
tuted, not to abrogate the salutary rule that the judge 
before whom the action was brought may dismiss it if 
the complaint does not state a case within the juris- 
diction of the District Court. 


The court concluded (250 F. 2d at 615) : 


As we have frequently pointed out, statutes should 
be construed to avoid absurd consequences, as Con- 
gress must be presumed not to have intended what was 
absurd; and it would certainly be absurd to require 
that, in a case of which the court manifestly lacks juris- 
diction, the District Judge must notify the Chief Judge 
of the Circuit to call in two additional judges, the Chief 
Judge must call them in and all the cumbersome ma- 
chinery of a court of three judges must be set in motion 
merely to dismiss the case. If the single District Judge 
in dismissing the case for lack of jurisdiction commits 
error, the error can be corrected by appeal to the Court 
of Appeals without burdening the Supreme Court with 
a direct appeal. 

Our conclusion is that 28 U.S.C. § 2281 requires a 
hearing before a District Court of three judges as a 
prerequisite to the granting of an injunction, not as a 
prerequisite to dismissing the case when the District 
Court clearly lacks jurisdiction, and that 28 U.S.C. 
§ 2284(5) forbids dismissal by a single judge only after 
a court of three judges has been constituted and the 


10 See also Judge Prettyman’s opinion at J.A. 4-14. Ly 
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procedure applicable to proceedings before the three 
judges becomes applicable. 


The district court was plainly right in dismissing the 
complaint. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that 
the judgment of the district court should be affirmed. 


Grorce Cocuran Dovs, 
Assistant Attorney General. 


Ottver GascH, 
United States Attorney. 


Auan §S. RosENTHAL, 
Sreymovur FaRBeEr, ad 
Attorneys, 
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BY THE COURT EN BANC, PETITION FOR 

SUCH A REHEARING AND RELATED PROCED- | 
URAL PRAYER 


Petition to the Court en banc: 


I. Appellant hereby exercises its right, under 28 U.S.C. $46(c), 
as construed in Western Pac. R. Corp. v. Western Pac. R. Co., 345 
U. S. 247, 262 n. 23 (1953), to suggest that this case is an appropriate 
case for a rehearing en banc. : 
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Il. Discovering that no more specific procedure for exercising 
the statutory right, aforecited, has been announced in this Circuit, 
appellant hereby "petitions" for such a rehearing en banc pursuant to 
the terms of Rule 26 of this Court's General Rules (1958 ed). 


I. Appellant hereby prays that this Suggestion-petition be con- 
sidered and disposed of by majority vote of the Circuit Judges of this 


Circuit who are in active service. 


In support of its Suggestion, Petition and Prayer, appellant re- 
spectfully directs attention to the following considerations: 


I 


The majority and concurring opinions in the Western Pacific case, 
supra, make quite clear that a rehearing en banc is appropriate when 
such a rehearing will serve to promote uniformity in the decisional law 
operative within a Circuit. 


The further ends which ought to be pursued by resort to rehearings 
en banc have not been specified. However, the holding and reasoning in 
Western Pacific establishes that avoidance of intra-Circuit conflict does 
not exhaust the purposes of Section 46(c). And, Mr. Justice Frank- 
furter's concurring opinion suggested rehearings en banc when "the 
issues are intricate enough to invoke the pooled wisdom of the circuit." 
345 U. S. at 271. 


A. Appellant suggests that a rehearing en banc is appropriate in 
this case because the opinion of the Division (Wilbur K. Miller, Bazelon 
and Fahy, Circuit Judges), is inconsistent with prior decisions of this 
Circuit in four important respects: 


(1) The Division approved the District Court's conclusion that 


it lacked jurisdiction over the subject matter of actions arising under 


the Constitution which pertain to customs matters. But, Morgantown 
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Glassware Guild, Inc. v. Humphrey, 98 U.S. App. D.C. 375, 236 F. 
2d 670, cert. denied, 352 U. S. 896 (1956) (Wilbur K. Miller, Washing- 
ton and Danaher), cited by the Division only on the uncontested point 
that the Customs Courts enjoy authority over Constitutional issues, and 
Boston Wool Trade Ass'n. v. Snyder, 82 U.S. App. D.C. 114, 161 F. 
2d 648 (1947) (Prettyman, Edgerton, and Groner), not cited by the 
Division, both presuppose that the District Courts enjoy subject-matter 
jurisdiction, and could entertain actions for equitable relief ‘if the 
special remedy-proceeding culminating in the Customs Courts were 
judged to be an “inadequate remedy at law." 


(2) The Division reached its conclusion that Congress had 


manifested an intent to implicitly preclude District Court jurisdiction, 
even over Constitutional "actions, " in order to secure complete exclu- 
siveness for protest-"proceedings" in the Customs Courts, without 
discussing and distinguishing this Circuit's contrary position on the 
comparable, though less grave, question of District Court preclusion 
in Leedom v. Kyne, 101 U.S. App. D.C. 398, 249 F. 2d 490 (1957) 
(Bazelon, Bastian, and Burger) aff'd, 358 U. S. 184, 188 (1958). Air- 
craft & Diesel Equipment Corp. v. Hirsch, 331 U. S 752, 764, 773-4 
(1947) affirming 62 F. Supp. 520 (3-judge court, D.D.C., 1945) 
(Miller, Bailey, Proctor) was also passed over by the Division. 


(3) The Division concluded, alternatively, that the District 
Court lacked "jurisdiction" or authority to entertain an action for equi- 
table relief because the near-certainty that appellant's Constitutional 
claim would be reached and rejected, demonstrated by the outcome of 
the companion proceedings in the Customs Courts, did not make out a 
case of "unusual hardship, " justifying an exercise of equity jurisdiction. 
But Morgantown, supra, and Boston Wool, supra, neither of which were 
discussed by the Division on this point, merely hold that the District 
Courts may not exercise jurisdiction to afford equitable relief to short- 
circuit the alternative legal remedy-proceeding up through the Customs 
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Courts because it is capable of, and ordinarily will, afford a due 
processing of a protesting importer's claimed rights. See also Air- 
craft Diesel Equipment Corp. v. Hirsch, supra; and see Horton v. 
Humphrey, 146 F. Supp. 819, 821 (3-judge court, D.D.C.; Washington, 
Circuit Judge, participating), aff'd mem, 352 U. S. 921 (1956) from 
which the Division undertook to draw support for its more extreme 
position. 


(4) The Division's conclusion that an importer-taxpayer is 
not entitled to be heard, of right, in some Court established pursuant 
to Article If before an ultimately final rejection of a ripe and substan- 
tial claim of substantive or primary Constitutional right is not consis- 
tent with this Circuit's premises concerning rights of resort to Article 
Ii Courts announced in Eisentrager v. Forrestal, 84 U. S. App. D.C. 
396, 174 F. 24961, 965-6 (1949) (Prettyman, Edgerton and Proctor), 
rev'd, on substantive grounds, sub nom, Johnson Vv. Eisentrager, 339 
U. S. 763 (1950), not cited by the Division. 


B. The decision of the Division commits this Circuit to the posi- 
tion that the Act of April 6, 1942, 56 Stat. 199, 28 U.S.C. §792 (1946 
ed.) as perfected in 1948 by 28 U.S.C. 882281, 2282 and 2284 has not 
operated to supercede the former authority of any single District judge 


to dismiss an action, (otherwise requiring processing by a three- 


judge court), on the basis of the single judge's independent resolution of 
an issue of District Court jurisdiction raised by the action. 


The public importance, and the "difficulty" of this question, ac- 
knowledged in Chief Judge Prettyman's opinion, Eastern States Petro- 
leum Corp. v. Rogers, 105 U.S. App. D.C. 219, 265 F. 2d 593 (1959), 
would seem sufficient to qualify the question for definitive determination 
by the whole court. But there are these additional circumstances 
favoring en banc rehearing: 
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1). There is a conflict among the Circuits. Compare Snyder's 
Drug Stores v. Taylor, 227 Fed. 162, 165 (8th Cir. 1955) (alternative 
holding), not cited by the Division, with Jacobs v. Tawes, 250 F. 2d 611 
(4th Cir. 1957), relied upon by the Division; 

2). The Division seems to have read White v. Gates, 102 
U. S. App. D. C. 346, 253 F. 2d 868, (Edgerton, Proctor and Pretty- 
man; Prettyman dissenting) cert den 356 U. S. 973 (1958) as having 
deliberated and decided this question; however, as recognized in this 


case by Chief Judge Prettyman, who participated in White, the question 


that has been presented here is "novel"; 


3). Deliberation by a Court of Appeals of a question, as here, 
whether to recognize and give effect to a less than categorical Congres- 
sional supercession of square holdings of the Supreme Court involves 
the exercise of a grave responsibility which calls for the pooled wisdom 
of the circuit. Compare Mr. Justice Frankfurter concurring in the 
Western Pacific case, supra. 345 U. S. at 271. : 


I 


The Western Pacific case, supra, obligates each Circuit to afford 
some form of procedural opportunity for a litigant to call attention to 
circumstances in a particular case which warrant a rehearing en banc. 
See 345 U. S. at 262 n. 23 and at 267-8, quoted in heading III, infra. 
And, while ". . . it is essential to recognize that the question of 
whether a cause should be heard en banc is an issue which should be 
considered separate and apart from the question whether there should 
be a rehearing by the division, " 345 U. S. at 262, the generality of the 
language of Rule 26 does seem to encompass this special type of petition 
for rehearing en banc. However, by this invocation of Rule 26, appel- 
lant does not mean to assert or imply that it would find justification in 
the circumstances surrounding the Division's consideration or resolution 
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of this appeal for appellant to petition, under Rule 26, for a rehearing 


by the Division alone; appellant does not petition for such a rehearing. 


mm 


"It is essential, of course, that a circuit court, and 
the litigants who appear before it, understand the prac- 
tice—whatever it may be—whereby the court convenes 
itself en banc. In promulgating the rules governing that 
procedure the court should recognize the full scope of 

its powers under §46(c). Consistent with the statute, 
the court may, as has been shown, adopt a practice 
whereby the majority of the full bench may determine 
whether there will be hearings or rehearings en banc, 
or they may delegate the responsibility for the é initiation 
of the en banc power to the divisions of the court. But 
in recognizing the full scope of §46(c), the full member- 
ship of the court will be mindful, of course, that the 
statute commits the en banc power to the majority of 
active circuit judges sc so that a majority always retains 
the power to revise the procedure and withdraw what- 
ever responsibility may have been delegated to the 
division. And, recognizing the value of an efficient use 
of the en banc power, the court should adopt such means 
as will enable its full membership to determine whether 
the court's administration of the power is achieving the 
full purpose of the statute so that the court will better 
be able to change its en banc procedure, should it deem 
change advisable." Western Pacific, supra, 345 U. S. 
at 260-1. 


", . . but whatever the procedure is adopted, it 
should be clearly explained, so that the members of 
the court and litigants in the court may become thoroughly 
familiar with it; and further, whatever the procedure 
which is adopted, it should not prevent a litigant from sug- 
gesting to those judges who, under the procedure estab- 
lished by the court, have the responsibility of initiating a 
rehearing en banc, that his case is an appropriate one for 
the exercise of the power. On remand, and in light of 
our interpretation of the statute and the basic require- 
ments necessary for its efficient administration, the 
court should determine and clearly set forth the particular 
procedure it will follow, henceforth, in exercising its en 
banc power. If the court chooses to abide by a procedure 
which entrusts the initiation of rehearings en banc to the 
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division, then the court should give an opportunity to the 
division for appropriate consideration of that question. 
in this case." 345 U. S. at 267-8. 


A. Appellant does not find that the currently active circuit judges 


of this Circuit have deliberated and announced a majority decision to 

delegate their (delegable) power and duty to consider and determine 

party suggestions for rehearings en banc. If there has been no delega- 
.tion, the power remains where Section 46(c) vests it, as does the duty 


which the Supreme Court found to be implicit in the Section. | 


B. If some set of events has effected a delegation, compatible 
with the procedural requisites for such a delegation set forth in the 
Western Pacific case, supra, then appellant prays reconsideration of 
said delegation for the reasons which follow. : 


Admittedly, it is possible for the three judges who decide an 
appeal to be so satisfied as to the correctness of their decision that they 
would deny a petition for rehearing by the division but yet conclude that 
the case is of such significance to the full court that it should be re- 
heard en banc. See 345 U. S. at 262-3. Still, whena Division has con- 
cluded that the Circuit precedents relied upon by a losing party are 
really distinguishable, not conflicting, the interests of uniformity of 
decisional law within a Circuit will be better served if a suggestion that 
the Division's decision is really inconsistent with Circuit precedents is 
considered, where practicable, by other Circuit Judges. Compare 345 
U. S. 268 at 272-3 (Frankfurter, J., concurring). And, the Supreme 
Court has suggested an alternative which seems to be practicable for 
this Circuit: : 

“Having wide discretion the court may provide that 

the power may be called in to play by any procedure con- 

venient to the court. The statute simply provides that 'a 

majority of the circuit judges of the circuit who are in 

active service' may order the hearing or rehearing en 


banc. This should not compel the full court to assemble, 
formally, en banc, to issue an order convening the full 
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court. A more informal procedure may be used; such an 
order may be issued by the Chief Judge through the indi- 
vidual action of the necessary circuit judges without the 
necessity of convening the full court."" 345 U. S. at 259 
in note 19. 


WHEREFORE; appellant suggests that this is an appropriate case 


for a rehearing en banc, petitions for the entry of an order which will 


bring on such a rehearing upon such terms as the Court shall direct, 
and prays that this Suggestion-petition be considered and disposed of 
by an order decided upon by a majority of the active Circuit Judges. 


Respectfully submitted, 


EDWIN G. MARTIN 


717 National Press Building 
Washington, D. C. 


Counsel for Appellant-Petitioner 


Of Counsel: 
GERARD R. MORAN 


Rutgers Law School 
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Appendix A—Documents Below 


United States Bistrict Court 


For tae District or CoLuUMBIA 


Crvm No. 1402-58 


te 


Eusrern Srares Perroteum Corp., 
Plaintiff, 
v. 


Wruum P. Rocers, ef al., 
Defendants. 


Memoranpum 


The Court is of the opinion that the cause of action 
alleged in the complaint is one that falls within the 
exclusive jurisdiction of the Customs Court under the 
provisions of Title 28 U.S.C.A., Sec. 1583. Since this 
Court is wholly without jurisdiction, it is not necessary 
to convene a three-judge court to pass on that question 
but action may be taken by a single judge. Jacobs v. 
Tawes, 250 F. 2d 611. 

The defendant’s motion to dismiss will be granted for 
want of jurisdiction. 

Counsel for defendants will submit an appropriate 
Order. 

/s/ Josern C. McGarracey 
Judge 
November 25, 1958. 
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Order 
UNITED STATES DISTRICT COURT 


For rae Disraict or CotumsBim 
Crvm Action No. 1402-58 


Eastern States Perroteum Corp., 
Plaintiff, 


- Vv. ° . 
Wuuum P. Roazss, ef al., 


Defendants. 


St - 2 8 


Upon consideration of application by the plaintiff for 
the convening of a statutory Court of three Judges 
and upon consideration of the motion of defendants to 
dismiss the complaint and points and authorities in sup- 
port of and in opposition to the said motion and the said 
application and after argument in open court, it is by the 
Court this 10th day of December, 1958, 

Ogperep that the application by the plaintiff for the 


convening of a statutory Court of three Judges be and 
the same is hereby denied, and it is 


Furrser Onperep that the motion of defendants to dis- 
miss the complaint on the ground that the Court lacks 
jurisdiction over the subject matter of the cause be and 
the same is hereby granted and the complaint be and the 
same hereby is dismissed. 


/s/ Joserx C. McGarracHy 
Judge 
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United States Court of Appeals 


For tHe Disteict or Corumsra Crovuir 


No. Mise. 1191 September Term, 1958 


——<—<——— ee ee 


Eusrern Szares Perzoreum Corporation (a corporation 
of the State of Delaware), 
Petitioner, 
v. 


Wruam P. Rogers, Attorney General of the 
United States, et al., 
Respondents. 


———et 6 


Before: Prettyman, Chief Judge of the District of 
Columbia Circuit. 


ORDER 


This case came on for consideration on petitioner’s 
“Motion for leave to file an Application for an Order 
designating two Judges to complete the full District Court 
of Three Judges to hear Motion for Review,” and said 
motion was argued by counsel. 

Upon consideration whereof, it is Orperep that the 
aforesaid petitioner’s motion is denied. 


Dated: January 8, 1959 
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Rnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Mise. No. 1191 


Oo 


Eastern States Petrotecm Corporation, a Corporation 
of the State of Delaware, PETITIONER 


v. 


Wruum P. Rogers, Attorney General of the 
United States, et al., RESPONDENTS 


—_—_—_—_—— 


On Motion for Leave to File an Application to the Chief 


Judge of the Circuit for an Order Designat- 
ing Two Judges to Complete the Full 
District Court of Three Judges 
to Hear Motion for Review 


Memorandum 


(Based Upon an Oral Statement Made in Open Court 
January 7, 1959, Upon Conclusion of the 
Oral Argument of Counsel) 


Filed February 5, 1959 


Mr. Gerard R. Moran, of the bar of the Supreme 
Court of Virginia, pro hac vice, by special leave of Court, 
for [2] petitioner. Mr. Edwin G. Martin also entered an 
appearance for petitioner. 
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Mr. Seymour Farber, Attorney, Department of Justice, 
for respondents. Mr. Alan S. Rosenthal, Attorney, 
Department of Justice, also entered an appearance for 
respondents. 


Before Prerryman, Chief Judge of the Circuit. 


The matter before me is a motion for leave to file an 
application for an order designating two judges to com- 
plete a District Court of three judges to hear a motion 
for review.: It is presented to me as Chief Judge of the 
Circuit. The motion for leave to file seems a rather com- 
plicated procedure, but in this instance I am inclined to 
agree with counsel that it serves to separate and simplify 
the issues. 

As I understand it, the basic controversy involves an 
import tax on petroleum. The Treasury collected one-half 
cent per gallon, and the importers, of whom the present 
movant is one, think the tax should properly have been 
one-fourth cent. Movant, among others, filed suit in the 
Customs Court, but that suit has not come on for trial. 
Two other importers won in test cases in the Customs 
Court, but the decisions were reversed by the Court of 
Customs and Patent Appeals. Certiorari was denied by 
the Supreme Court, and the Department of Justice refused 
to stipulate that the tax should be lower. Our present 
movant, Eastern States Petroleum Corporation, then filed 
a civil action in the District Court here in the District of 
Columbia, in which it sought judgment that the one-half 
cent tax was wrong and the one-fourth cent tax correct, 
and also sought an injunction to restrain certain Govern- 
ment officials, including the Attorney General, an Assistant 
Attorney General, and the Secretary of the Treasury, from 


162 Stat. 968 (1948), 28 U.S.C. §§ 2282, 2284. 
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collecting the one-half cent. It claimed that the situation 
created by what had thereto- [3] fore taken place, that 
is, the suits in the Customs Court and Court of Customs 
and Patent Appeals and the refusal of the Attorney Gen- 
eral to act, placed it in such a position that it was denied 
constitutional rights; and it further ‘contended that the 
statute, as construed in those proceedings, is unconstitu- 
tional. The District Court was of the view, as I under- 
stand it, that it lacked jurisdiction over the law suit, that 
exclusive jurisdiction to review the matter of this import 
tax was in the Customs Court, the Court of Customs and 
Patent Appeals, and the Supreme Court. The District 
Court on that basis dismissed the complaint. 

Then arose the question: What is the procedure by 
which review can be had of the District Court’s failare 
to notify the Chief Judge of the Cireuit of the filing of 
an application for an injunction so that a three-judge 
court might be convened? That controversy revolves 
about Section 2284, Title 28, United States Code. The 
possibilities are: (1) @ petition for mandamus might lie 
to the Supreme Court; (2) an appeal from the order of 
dismissal might be taken to the Court of Appeals for the 
Cirenit; and (3) the alternative presented to me today, 
that the Chief Judge of the Circuit either directly con- 
vene a three-judge court or mandamus the District Court 
to give the necessary statutory notice to the Chief Judge 
so that he may convene a three-judge court. The purpose 
of the present motion is to get a review by a three-judge 
court of the action of the single District Judge in dis- 
missing the action for lack of jurisdiction. The question 
before me does not involve the validity of the action of 
a District Judge on the merits of a controversy. 
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The first basic question is: Assuming that the District 
Court lacked jurisdiction to hear the case, could the single 
judge to whom the application was presented dismiss the 
complaint on that ground? 

Some of the statutes upon which Section 2284 is based 
were written long ago; one was written in 1942; the re- 
[4] vision was made in 1948.2 Prior to 1948, as I under- 
stand it, the Supreme Court held in several cases that a 
single judge could dismiss for lack of jurisdiction without 
calling, under the procedure then applicable, a three-judge 
court? It held further that the only available review of 
the dismissal was by a writ of mandamus from the 
Supreme Court. The movant here says these rules were 
altered by the statutes of 1942 and 1948. But it is agreed 
that since the new statutes were enacted this court, in 
White v. Gates,’ entertained and considered an appeal 
from an order of a single judge of the District Court dis- 
missing an action, and the Fourth Circuit, in Jacobs v. 
Tawes, discussed the problem and held that an appeal 
would lie to the Circuit Court of Appeals from an order 


2¥For the legislative history of 28 U.S.C. §§ 2282, 2284, see 
Reviser’s Note, H.R. Rep. No. 308, 80th Cong., Ist Sess. A181, 
A182 (1947); Jup. Conr., U.S., Rep. or Comm. on UNIFORM 

URE FOR CONVENING Dist. Crs. oF THREE JupcEs 2, 6-7, 
8, App. 10-11 (Oct. 3, 1944) ; H.R. Rep. No. 1677, 77th Cong., 2d 
Sess. (1942) ;65 A.B.A. Rep. 171 (1940); 88 Conc. Rec. 1969, 
3069 (1942) ; S. Rep. No. 963, H.R. Rep. No. 212, H.R. Rep. No. 
1490, 75th Cong., 1st Sess. (1937); 81 Conc. Rec. 139, 877, 956, 
6740, 7045 (1937). 

3 Stratton v. St. Louis S.W. Ry., 282 U. S. 10 (1930); Cali- 
fornia Water Service Co. v. Redding, 304 U. S. 252 (1938); Ex 
parte Poresky, 290 U. S. 30 (1933). 

4 Stratton v. St. Louis S.W. Ry., 282 U. S. 10, 16 (1930). 

5102 U. S. App. D.C. 346, 253 F. 2d 868 (1958), cert. denied, 
356 U. S. 973 (1958). 

6250 F. 2d 611 (1957). 
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of a single District Judge dismissing a case for lack of 
jurisdiction without notifying the Chief Judge of the Cir- 
cuit of the request for a three-judge court. The Ninth 
Cireuit held to the same effect in Wicks v. Southern Pa- 
[5] cific Co.,? where the initial question was whether 2 
substantial constitutional issue was presented. 

This brings me to a reading of the statute. Section 2284 
opens: 

“In any action or proceeding required by Act of 
Congress to be heard and determined by a district 
court of three judges the composition and procedure 
of the court, except as otherwise provided by law, 
shall be as follows: 

“(1) The district jadge to whom the application 
for injunction or other relief is presented shall con- 
stitute one member of such court. On the filing of 
the application, he shall immediately notify the chief 
judge of the circuit, who shall designate two other 
judges, at least one of whom shall be a cireuit judge. 
Such judges shall serve as members of the court 
to hear and determine the action or proceeding.” 


The argument of the movant is that this section makes 
clear that the District Judge must, as a purely ministerial 
duty, immediately notify the Chief Judge of the Circuit 
of the application for an injunction and that the Chief 
Judge must then, as a matter of ministerial duty, convene 
a. three-judge court. As I understand the argument, mov- 
ant says the statute makes perfectly clear that the Court 
of Appeals, as such, has nothing to do with a three-judge 
court; that, if the District Judge does not do what the 
statute tells him to do, then the Chief Judge of the Cir- 


7231 F. 2d 130 (1956), cert. and motion to file petition for writ 
of mandamus denied, 351 U. S. 946 (1956). 
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cuit must act and either forthwith constitute the three- 
judge court or require the District Judge to comply with 
the statute. The statute, says movant, contemplates action 
by the District Judge and the Chief Judge of the Circuit, 
and by nobody else. 

Subsection (5) of Section 2284 says: 


“Any one of the three judges of the court may 
perform all functions, conduct all proceedings except 
the [6] trial, and enter all orders required or per- 
mitted by the rules of civil procedure. A single judge 
shall not appoint a master or order a reference, or 
hear and determine any application for an inter- 
locutory injunction or motion to vacate the same, 
or dismiss the action, or enter a summary or final 
judgment. The action of a single judge shall be 
reviewable by the full court at any time before final 
hearing.” 


Movant says, as I understand it, two things about this 
subsection. First, it says that the second sentence states 
flatly that a single judge shall not dismiss an action. 
Second, it says that the subsection, in its last sentence, 
provides that an action of a single judge shall be review- 
able by the full court, meaning a full statutory court of 
three judges. Movant says the latter provision sets up 
a statutory review procedure. It wants the single-judge 
action in this case reviewed and says the review pro- 
cedure is prescribed by statute. 

Admittedly this is a novel problem, and it is difficult; 
but some conclusions seem reasonably clear to me. It 
seems to me, first of all, that weight must be given to 
the opening clauses of Section 2284. “In any action or 
proceeding required by Act of Congress to be heard and 
determined by a district court of three judges the com- 
position and procedure of the court, except as otherwise 
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provided by law, shall be as follows: ° * °.” Before you 
get off base, before you get into any procedure, you must 
have an action required to be heard by a District Court 
of three judges. Suppose you do not have such an action. 
Suppose there is not an action required by an Act of 
Congress to be heard and determined by a District Court 
of three judges. Then, it seems to me, you do not get 
any further under the statute. If that be so, then some- 
body other than a three-judge court has to decide in the 
very first instance whether there is any jurisdiction at all 
in the District Court. 

If we do have to proceed under the statute, subsection 
(1) says: “On the filing of the application {z.e., an appli- 
[7] cation for injunction] he [the District Judge to 
whom the application is presented] shall immediately 
notify the chief judge of the circuit”. When we look back 
at the cases which the Supreme Court decided before this 
statute was enacted,® we find that the statute under which 
those cases were decided contained the phrase “shall 
immediately”—the District Court should immediately call 
two other judges. But those Supreme Court cases held 
that the single judge could dismiss for lack of jurisdiction 
without calling the two judges. It would seem to me the 
leeway that was in the old statute remains in the new 
when the same phrase is used. The District Judge makes 
a request of a different person, but the phrase is that he 
must “immediately” do something. This conclusion is 
reinforced by the report of the Committee which recom- 
mended the new section to the Judicial Conference. It 
indicates that there was no intent to change existing law 
in respect to the powers of a District Judge prior to 
notifying the Chief Judge of the Circuit. The report said: 


8 E.g., cases cited in note 3, supra. 
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“The section [Section 208 of the Judicial Code, per- 
taining to Interstate Commerce Commission cases] 
as proposed to be amended thus provides that judges 
who are to sit in the three-judge district court shall 
be designated by the senior circuit judge upon re- 
quest of the judge to whom the application is made 
and that it shall be the duty of the judges designated 
by the senior circuit judge to participate in the hear- 
ing and determination of the case. It is likewise 
provided that the single judge to whom the applica- 
tion is made may after hearing grant a temporary re- 
straining order to remain in force only until hearing 
and determination of the application for an inter- 
locutory injunction by the three judges. This will 
make it unnecessary to convene the three-judge court 
immediately to consider applications for temporary 
restraining orders pending hearing of the applica- 
tion for an interlocutory injunction. * * * It would 
seem that there is no more reason to require a court 
[8] of three judges to pass upon the grant of a tem- 
porary restraining order pending preliminary hear- 
ing in an Interstate Commerce Commission case 
than in a suit to restrain the operation of a federal 
or state statute. In the latter cases it has always 
been the rule that a single judge may grant a tem- 
porary restraining order for a limited time pending 
hearing by the three judges.”” (Emphasis added.) 


It is perfectly true that the District Judge to whom the 
application is presented is by statute made a member of 
the three-judge court. Movant stresses this provision, 
arguing that the District Judge is automatically a member 
of the three-judge court and everything he does after the 
application is filed is done as a member of that court. 
Tt seems to me this requirement of the statute is a future 


*Jup. Conr., U. S., Rep. or Comm. oN UNiForM PROCEDURE 
For CONVENING Dist. Crs. oF THREE JupcEs 6-7 (Oct. 3, 1944). 
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provision—the District Judge shall be a member when 
and if the court is constituted. The court is not consti- 
tuted until the Chief Judge of the Cireuit gets around to 
constituting it. It seems to me untenable to hold the Dis- 
trict Judge to be a member of a three-judge court when 
no three-judge court is in being. 

Moreover the requirement that the District Judge who 
receives the application be a member of the three-judge 
court appears most reasonable if he has more than the 
purely ministerial duty of notifying the Chief Judge of 
the Circuit. If he has the power—even the duty—to in- 
quire into jurisdictional questions, his familiarity with 
the facts and law of the case should not be wasted by 
passing the whole question on to three other judges. If 
his fanction is purely ministerial, there would seem to 
be no valid reason for requiring him to be a member 
of the statutory court. 

Getting over to subsection (5) of Section 2284, it seems 
to me the second sentence, speaking of a “single judge”, 
[9] takes meaning from the first sentence, which uses the 
expression “Any one of the three judges of the court” 
(meaning the three-judge statutory court), and also from 
the last sentence, which uses the expression “single judge” 
and obviously contemplates that the three-judge court has 
been constituted. I think the expression “single judge”, 
as it appears im the second sentence of subsection (5), 
refers to a single judge of a three-judge court. As I 
have already indicated, I think a three-judge court does 
not exist until it has been created by the Chief Judge of 
the Circuit. 

The Fourth Circuit opinion in Jacobs v. Tawes, supra, 
while not controlling authority, is persuasive. I agree 
with its reasoning. The Wicks case, supra, is likewise 
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persuasive. And I cannot ignore the fact that our own 
court, in White v. Gates, supra, actually entertained and 
considered an appeal; while the point was not discussed, 
the consideration is a fact. 

I do not give weight to the matter of relieving burdens 
on the courts; it does not make too much difference one 
way or the other. It does not matter if one method makes 
more paper work for the judge than does another. What 
does matter is what the Congress required to be done and 
what it is right to do. 

If the statutes of 1942 and 1948 have not changed review 
procedure, the only proper method of review is by writ 
of mandamus from the Supreme Court. If these statutes 
have changed the method of review, it appears that an 
appeal will lie to our Court of Appeals. Once I reach the 
conclusion that this movant has one of these alternative 
procedures open to it, then, in so far as I am concerned, 
I shall not exercise the power of mandamus, even if I have 
it. If you have an appeal which is an adequate review, 
the extraordinary remedy of mandamus will not be 
granted. 

Sometimes we get mixed up on this matter of jurisdic- 
tion. “Jurisdiction” is used to describe authority to enter- 
[10] tain an action and also to describe authority to enter 
a@ judgment in a matter. Sometimes we say a court has 
jurisdiction to determine whether it has jurisdiction. 
Somebody along the line has to determine whether there 
is jurisdiction in the first sense. It looks as though we 
have come out with an answer that a single District Judge 
has jurisdiction to determine whether the District Court 
has jurisdiction. The sum total, according to my notion, 
is that on an application for an injunction in one of these 
cases a single District Judge can determine whether there 
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is any jurisdiction in the District Court over the cause 
of action. 

So, gentlemen, I will deny the motion for leave to file 
an application for an order designating two judges to 
complete a full District Court of three judges. Thank you 
for a very helpful argument. I think I have given you 
some idea of how I have analyzed the problem and what 
my conclusions are. We will enter an order at once so 
there will be no farther delay in the litigation. 


Complaint 
UNITED STATES DISTRICT COURT 
Disretcr or ConumMBIA 


[Same Trriz] 


1. This action arises under the Constitution of the 
United States; Article I, Section 8 and the Fifth Amend- 
ment, as hereinafter more fully appears. The matter in 
controversy exceeds, exclusive of interests and costs, the 
sum of three thousand dollars. 


2. Plaintiff is a corporation organized under the laws 
of the State of Delaware. During all the times men- 
tioned herein plaintiff has been doing business in foreign 
commerce and trade as an importer of petroleum and 
petroleum fuel oil. 


3. Plaintiff’s interests as an importer is being free from 
executive interference resulting in the exaction of taxes 
not authorized by Acts of Congress are constitutionally 
recognized and secured by Article I, Section 8 of the Con- 
stition of the United States and are further protected by 
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the Fifth Amendment against misexercise of the legisla- 
tive authority of Congress to determine, or of executive 
authority to enforce, liabilities to pay taxes on imports. 


4. The defendant, William P. Rogers, is the duly 
appointed qualified and acting Attorney General of the 
United States with official residence in Washington, D.C. 
The defendant Robert B. Anderson, is the duly appointed, 
qualified and acting Secretary of the Treasury of the 
United States with official residence in Washington, D.C. 
The defendant, George Cochran Doub, is Assistant 
Attorney General in charge of the Civil Division, whose 
threatened action, as described hereinafter in Paragraphs 
16 and 17, will deprive plaintiff of its constitutional 
rights, described hereinafter in Paragraph 10. 


5. Defendant Anderson, as Secretary of the Treasury, 
has the ultimate executive responsibility for the adminis- 
tration and enforcement of statutes and valid executive 
proclamations relating to taxes on imports and such 
proclamations are enforced by subordinate customs offi- 
cials as interpreted by him or his designated subordinates 
and as regularly published for the guidance of customs 
officers in Treasury Decisions. 


6. At various times between January 1, 1951 and 
October 6, 1952 plaintiff imported at Houston, Texas, 
petroleum and petroleum fuel oil. The particulars with 
respect to said importations are set forth on the schedule 
annexed hereto, made a part hereof and marked “Exhibit 
A”. 

On said importations a tax totalling $131,911.59 was 
demanded by the Collector of Customs and paid by Plain- 
tiff. Said tax was calculated at 14 cent per gallon on 
alleged authority of Presidential Proclamation No. 2901 
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of September 6, 1950, 64 Stat. (Part ID) A, 427 which 
proclamation was promulgated under purported authority 
of Section I of the Trade Agreements Act as amended 
and extended (19 U.S.C. [1952 Ed.] §1351. In computing 
and demanding the tax in accordance with said proclama- 
tion, the Collector followed the directive of the Secretary 
of the Treasury published as T.D. 52559 (85 Treas. 
Dec. 252). Said directive of the Secretary of the 
Treasury is still in effect with respect to entries of 
petroleum and petroleum fuel oil made between January 
1, 1951 and October 11, 1952, wherein the assessment of 
tax has not yet become final by virtue of a pending 
protest. The taxes demanded on the petroleum described 
herein are such assessments. 


7. Plaintiff paid the duty so demanded but filed pro- 


tests challenging the legality of said exactions. Plaintiff’s 
alternative contentions with respect to the illegality of 
the exactions are set forth more fully hereafter in 
paragraphs 8, 9 and 10. 


8. Plaintiff contended and still contends that the exac- 
tions by the Collector constituted an unlawful or uncon- 
stitutional taking of plaintiff’s property by executive 
action not privileged or justified by any valid law enacted 
or promulgated pursuant to due process of law; this 
contention includes a sub-contention that the provisions 
of Proclamation No. 2901 which purport to establish a 
rate of duty which exceeds the quantitive limits on execu- 
tive rate-making specifically provided in Section 1 of the 
Trade Agreements Act, as amended and extended through 
1952, are invalid and that there was no other basis in 
that Act, or in other law, for executive exaction of the 
taxes or duties which were exacted. 
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9. Plaintiff contended and still contends that any con- 
struction of the sections of the Trade Agreements Act 
as amended and extended through 1952 which would 
authorize the proclamation of the rate of duty stated in 
Proclamation No. 2901 and so privilege the present exac- 
tions thereunder is unwarranted as a matter of proper 
construction of the statute as it then read on its face or 
in its context or against the background of its legislative 
history. 

10. Plaintiff contended and still contends alternatively 
thatif said Trade Agreements Act was susceptible, by 
@ proper construction, of being interpreted to authorize 
Proclamation No. 2901 and so privilege the present exac- 
tions thereunder, then said act, as amended and extended 


through 1952, was, as so construed and applied, uncon- 
stitational in that said Act as construed and applied 
effected a delegation to the President of a power to deter- 
mine rates of duty which was so inadequately limited as 
to violate due process and to constitute an abdication of 
Congressional responsibility under Article I, Section 8. 


11. After reviewing and affirming his decisions, the 
Collector transmitted plaintiff’s protests to the Customs 
Court, as he was required to do by 19 U.S.C. (1952 Ed.) 
§ 1515. 


12. Proceedings in the Customs Court on said protests 
were stayed by agreement of Plaintiff and defendant Doub, 
pending the ultimate disposition of test cases involving 
essentially same questions of law as were raised by 
plaintiff’s contentions previously stated in paragraphs 8, 
9 and 10. 


18. Subject to the supervision of defendant Rogers and 
pursuant to the law and the practice in such customs con- 
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troversies, defendant Doub has authority to decide the 
final position to be taken by the Executive Department in 
response to an importer’s protest against such assessment 
of taxes by the Treasury Department, making the ultimate 
executive evaluation of the legal contentions advanced in 
support of said protests. When a protested assessment is 
determined by defendant Doub to be legally sound, he 
opposes importer’s protest and the controversy, thus 
ripened, is adjudicated by the Customs Court. Said 
adjudication is reviewable by appeal to the Court of Cus- 
toms and Patent Appeals and the latter judgment may be 
reviewed by the Supreme Court of the United States 
only on Writ of Certiorari. When said defendant Doub 
decides that a protest is legally sound and that there was 
illegality in the assessment referred to in the protest, 
he enters into a stipulation with the attorneys for the 
protesting party acknowledging the facts with respect to 
the assessment and thereby provides a basis upon which 
the Customs Court may enter a judgment directing a re- 
liquidation of the entry involved and a reassessment of 
the import tax at the rate acknowledged to be correct 
through the stipulation of the parties. 


14. The protests of other importers referred to in 
paragraph 12, were contested by defendant Doub but sus- 
tained by the Customs Court, by unanimous decision, in 
two test cases (Metropolitan Petroleum Corp. v. United 
States, 31 Cust. Ct. 71; American Bitumuls and Asphalt 
Co. v. United States, 37 Cust. Ct. 58). However, each case 
was reversed on appeal to the United States Court of 
Customs and Patent Appeals (cited). United States v. 
Metropolitan Petroleum Corp., 42 C.C.P.A. (Customs) 38; 
United States v. American Bitumuls & Asphalt Co., 44 
C.C.P.A. (Customs) 199. Said Court construed the. Trade 
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Agreements Act of 1934, as amended, to sustain the afore- 
mentioned Proclamation No. 2901, rejecting the importer’s 
contention that if so construed the Act would be uncon- 
stitutional. In each case, importer’s Petition for Cer- 
tiorari was denied. 

15. Plaintiff, by letter, has requested defendant Doub 
to reconsider the legal position of the executive on the 
constitutionality of the Reciprocal Trade Agreements Act 
as construed and applied by the Court of Customs and 
Patent Appeals, demanding that he refrain from enforc- 
ing the Act as construed by not contesting plaintiff’s pro- 
test and by entering into a stipulation which would provide 
a basis for a judgment by the Customs Court that the 
lawful rate of duty was 14, cent per gallon; however, 
defendant Doub has rejected plaintiff’s demand. Attached 


hereto and made a part hereof and marked “Exhibit B”, is 
a true copy of said letter. A copy of defendant’s letter 
denying said request is also attached, made a part hereof 
and marked “Exhibit C.” 


16. Now then, unless restrained by this Court, defend- 
ant Doub will proceed to enforce the aforementioned Act 
as construed, bringing about its adjudicatory application 
to plaintiff by the customs courts, pursuant to their afore- 
mentioned precedent cases, thus invading plaintiff’s con- 
stitutional right previously set forth in Paragraph 10. 


17. Unless restrained by this Court, defendant Ander- 
son will continue to require that his subordinate officials 
charged with the collection of import taxes finalize assess- 
ments made against this plaintiff on importations of 
petroleum at the rate of 44 cent per gallon, contrary to 
plaintiff’s constitutional right set forth in Paragraph 10. 


18. Plaintiff contends that its ordinary remedy to 
secure its constitutional rights in customs matters, in the 
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form of its opportunity to press for their recognition and 
protection by the customs courts incident to their exercise 
of exclusive jurisdiction to adjudicate protest contro- 
versies, has become, in light of the aforementioned deci- 
sions of the Court of Customs and Patent Appeals and 
the Supreme Court’s denial of review by Writ of Cer- 
tiorari, so onerous, hazardous, and speculative that it con- 
stitutes an inadequate remedy for plaintiff’s constitutional 
rights which plaintiff may bypass in favor of a proceeding 
in a court like this which enjoys jurisdiction to afford 
relief by way of an injunction against executive enforce- 
ment of said Trade Agreements Act as construed, because 
of its repugnance to the Constitution of the United States. 


19. Alternatively, if plaintiff’s remedy incident to a 
protest proceeding in the Customs Court is not found to 
be inadequate when customary equity doctrines are applied 
to this case, then plaintiff contends that it need not satisfy 
those strict historic demands since issues respecting the 
propriety of injunctive relief now rest, in the absence, as 
here, of specific statutory provisions governing a case, in 
the remedial discretion of the federal courts when they are 
exercising jurisdiction over a case because of the law 
under which it arises; plaintiff further claims that the 
aforementioned discretion should be exercised in favor of 
injunctive relief in circumstances like those operative in 
this case in which only injunctive relief will effectively 
secure plaintiff’s constitutional rights. 


20. Alternatively, if plaintiff’s remedy incident to a 
protest proceeding in the Customs Court be found to be 
adequate or to otherwise preclude resort of right to some 
court organized under Article ITI, Section 1 for relief from 
invasions of plaintiff’s constitutional rights, then plaintiff 
contends that the statute or doctrine which so provides 
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is, as thus construed or interpreted, unconstitutional in 
that it abridges that right of resort to a Court organized 
under Article II, Section 1, before an ultimately adverse 
decision on a substantial constitutional claim, which is 
secured to a person who asserts such a claim by Article 
Il and the Fifth Amendment. 


Waenerore, plaintiff demands 


1. An injunction restraining defendants Rogers and 
Doub and their agents, from invading plaintiff’s constitu- 
tional rights by enforcing Section 1 of the Trade Agree- 
ments Act as amended through October 11, 1952, as con- 
strued by the Court of Customs and Patent Appeals, and 
refusing to enter into a stipulation which would provide 
a basis for a judgment by the Customs Court that 


the lawful rate of duty on plaintiff’s imports during the 
period from January 1, 1951 to October 11, 1952 was % 
cent per gallon, and 


2. An injunction restraining defendant Anderson from 
authorizing his subordinate officials from enforcing his said 
Act and its implementing proclamation by finalizing 
assessments of tax on plaintiff’s imported petroleum at 
3 cent per gallon under alleged authority of said Procla- 
mation No. 2901, and requiring said subordinate officials 
to apply to said imported petroleum, the rate of tax that 
was in effect prior to the promulgation of said proclama- 
tion, to wit, 1/4 cent per gallon, and 

3. If this Court concludes that it should exercise its 
ancillary or incidental jurisdiction and reconstrue the 
Trade Agreements Act as amended through October 11, 
1952, so as to avoid, rather than decide plaintiff’s consti- 
tutional claim, then plaintiff demands (a) an injunction 
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restraining defendants Rogers and Doub and their agents, 
from invading plaintiff’s rights under the Trade Agree- 
ments Act by refusing to enter into a stipulation that 
would provide a basis for a judgment by the Customs Court 
that the lawful rate of duty on plaintiff’s imports during 
the period from January 1, 1951 to October 11, 1952 was 
¥Y, cent per gallon, and (b) an injunction restraining 
defendant Anderson from authorizing his subordinate 
officials to finalize assessment of tax on plaintiff’s petro- 
leum at 1% cent per gallon, in violation of plaintiff’s rights 
under the Trade Agreements Act to have tax assessed 
pursuant to the rate of tax that was in effect prior to the 
promulgation of said Proclamation No. 2901, to wit, % 
cent per gallon, and 


4. That plaintiff have such other and further relief as 


is jast. 


[filed: June 2, 1958] 
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AFFIDAVIT 


State of New York 
County of New York 


Jouw J. McCarruy being duly sworn according to law 
on his oath deposes and says: 


That he is the Vice President of Eastern States Petro- 
leum Corporation, the plaintiff corporation named in the 
within entitled action, that he has read the foregoing 
complaint and knows the contents thereof, and that the 
same are true to his own knowledge except as to matters 
therein stated to be alleged on information and belief and 
to those matters he believes them to be true. 

Deponent farther says that the reason this verification 
is made by deponent and not by plaintiff is because said 
plaintiff is a Delaware corporation and deponent is an 
officer thereof, to wit, its Vice President. 


8S.: 


/3/ Jous J. McCarray 
John J. McCarthy 


Sworn to before me this 23rd 
date of May, 1958 


/8/ Rrra M. Marozis 
Notary Public 


Rrra M. Marouis 
Notary Public, State of New York 
No. 41-7767075 
Certificate filed with Queens County 
Commission Expires March 30, 1960 


Protest No. 
Houston entries 
179080-K /3927-51 


179081-K/3928-51 
179082-K /3929-51 
179083-K /3930-51 
179084-K/3931-51 
179085-K /3932-51 
179086-K /3926-51 
179087-K/3933-51 
179083-K,/3934-51 


179089-K /3935-51 
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Exhibit “A” 


Scmepute A 
Plaintiff 


Eastern States 
Collin & Gissel 


Eastern States 
Collin & Gissel 


Eastern States 
Collin & Gissel 


Eastern States 
Collin & Gissel 


Eastern States 
Collin & Gissel 


Eastern States 
Collin & Gissel 


Eastern States 
Collin & Gissel 
Eastern States 
Collin & Gissel 
Eastern States 
Collin & Gissel 


Eastern States 
Collin & Gissel 


Petroleum Co., Inc. 
Petroleum Co., Inc. 
Petroleum Co., Inc. 
Petroleum Co., Inc. 
Petroleum Co., Inc. 


Petroleum Co., Inc. 


Petroleum Co., Inc. 


Petroleum Co., Inc. 
Petroleum Co., Inc. 


Petroleum Co., Inc. 
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Law OFFIcEs 
Suarretts, Parey & Caster 
Fifty-two Broadway 
New York 4, New York 


Phone: Whitehall 44500 
Cable: “Customlex” N. Y. 


Hon. George Cochran Doub 
Assistant Attorney General 
Civil Division 

201 Varick Street 

New York 14, New York 


Dear Mr. Doub: 


Re: Pending cases on petroleum 


We refer to cases now pending before the United 
States Customs Court, First Division, Suit Nos. 4899 and 
4900 (United States v. American Bitumuls & Asphalt Co., 
et al.) claiming that petroleum assessed with duty at 4 
cent per gallon under authority of Presidential Proclama- 
tion No. 2901 is taxable at only 14 cent per gallon. 

For reasons heretofore advanced in briefs filed by this 
office and served on you in said American Bitumuls case 
and in the case of United States v. Metropolitan Petroleum 
Corp., C.A.D. 567, we asserted that assessment beyond 4 
cent per gallon is without authority in law. In both of 
the above suits, you defended the assessment and contested 
our contentions. 

In each of said cases, the Court of Customs and Patent 
Appeals rejected our construction of the applicable statute 
and construed said statute so as to sustain Presidential 
Proclamation No. 2901, the alleged authority for the 
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assessment. The Court also reversed our contention that 
said statutes as thus construed would be unconstitutional. 

We request you to reconsider your view with respect to 
these pending cases specifically those in the name of 
Eastern States Petroleum Co. v. United States, set forth 
on the stipulation annexed hereto and to enter into the 
enclosed stipulation agreeing that the correct rate of duty 
for the merchandise covered by the entries named in said 
case is 14 cent per gallon. We ask that you give con- 
sideration to this proposal at your early convenience and 
we offer to discuss the case with you or your authorized 
representative at any time. 


Very truly yours, 


Joserx F. Donoxve 
JFD:ash 
Enclosure: 
stipulation 
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Exhibit “C” 
[LETTERHEAD OF] 


DEPARTMENT OF JUSTICE 
OrFice oF THE Assistant ATTORNEY GENERAL 
Civil Division 


March 24, 1958 


Sharretts, Paley & Carter, Esqs. 
52 Broadway 
New York 4, N. Y. 


Attention: Mr. Joseph F. Donohue 


Dear Mr. Donohue: 


Re: Protest Nos. 179080-K/3927-51, ete. 
of Eastern States Petroleum Co. 


I have your letter of March 18, 1958 enclosing @ 
proposed stipulation in the above numbered cases. 

Your proposed stipulation sets forth that the merchan- 
dise, the subject of the protests, was assessed with duty 
at 14 cent per gallon under purported authority of Presi- 
dential Proclamation No. 2901 and then states that such 
merchandise is properly dutiable at %4 cent per gallon. 

I cannot sign such an agreement. The cases of United 
States v. Metropolitan Petroleum Corp., C-A-D. 567, and 
United States v. American Bitumuls & Asphalt Co., et al., 
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C.A.D. 661 (Certiorari denied Nov. 25, 1957) both uphold 
the assessment of the 14 cent per gallon tax under the 
provisions of Section 3422 of the Internal Revenue Code 
(26 U.S.C.). 

Your stipulation is returned herewith unsigned. 


Very truly yours, 
Gzorce Cocuran Dovs 
Assistant Attorney General 


By Ricnarp E. FirzGpson /s/ 
Chief, Customs Section 
Enclosures 
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Motion to Dismiss 
UNITED STATES DISTRICT COURT 


For tae Disteict or CoLUMBIA 
[Same Trriz] 


Come now the defendants William P. Rogers, Attorney 
General of the United States, George Cochran Doub, 
Assistant Attorney General of the United States, Civil 
Division and Robert B. Anderson, Secretary of the 
Treasury, and move this Honorable Court to dismiss the 
complaint filed in the above entitled cause on the grounds 
that: 


1. This Court lacks jurisdiction over the subject matter 
of the cause, and 


2. The complaint fails to state a claim upon which 


relief may be granted. 


/s/ Ottver GascH 
Otrver GascH 
United States Attorney 


/s/ Epwasp P. Troxeti 
Epwarp P. Troxert, Principal 
Assistant United States Attorney 


/s/ Rosert J. AsMan 
Rozert J. ASMAN 
Assistant United States Attorney 


/3/ Joux F. Doyte 
Jonn F. Doytz 
Assistant United States Attorney 
Attorney for Defendants. 


[filed: August 15, 1958] 
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C.A.D. 661 (Certiorari denied Nov. 25, 1957) both uphold 
the assessment of the 14 cent per gallon tax under the 
provisions of Section 3422 of the Internal Revenue Code 


(26 U.S.C.). 
Your stipulation is returned herewith unsigned. 


Very truly yours, 
Georce Cocuran Dovs 
Assistant Attorney General 


By Ricmazp HE. FrrzGpmson /s/ 
Chief, Customs Section 
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Motion to Dismiss 
UNITED STATES DISTRICT COURT 


For rae Distaicr or CoLuMBIA 
[Same Trrrz] 


Come now the defendants William P. Rogers, Attorney 
General of the United States, George Cochran Doub, 
Assistant Attorney General of the United States, Civil 
Division and Robert B. Anderson, Secretary of the 
Treasury, and move this Honorable Court to dismiss the 
complaint filed in the above entitled cause on the grounds 
that: 


1. This Court lacks jurisdiction over the subject matter 
of the cause, and 


2. The complaint fails to state a claim upon which 
relief may be granted. 


/s/ Ottver Gasce 
Ouiver GascH 
United States Attorney 


/s/ Epvwarp P. Troxetn 
Epwarp P. Troxert, Principal 
Assistant United States Attorney 


Assistant United States Attorney 


/3/ Jou F. Dox 
Jons F. Doyte 
Assistant United States Attorney 
Attorney for Defendants. 


[filed: August 15, 1958] 
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Motions (1) for a Summary Judgment, (2) For an 
Order Providing for an Integrated Hearing of 
Said Motion and of Defendant’s Motion to Dis- 
miss, and (3) for an Order Convening a Pre- 
Hearing Conference 

UNITED STATES DISTRICT COURT 


For tae Distercr of CoLuMBIA 
(Same Trrre] 


Defendants having filed a motion to dismiss to which 
plaintiff was given until September 30 to reply or other- 
wise move, plaintiff now moves the Court as follows: 


(1) Pursuant to Rule 56(2), for a summary judgment, 
or, if summary judgment is not rendered in plaintiff’s 
favor upon the whole case or for all the relief asked and 
a trial is necessary, then for an order, containing the 
recitals and directions prescribed by Rule 56(d) ; 


(2) Pursuant to Rule 12(d), for an order directing an 
integrated hearing of defendant’s motion to dismiss and 
of plaintiff's motion for summary judgment; 


(3) Pursuant to Rule 16, for an order convening a 
pre-hearing conference to consider the simplification of 
the issues that must be heard to decide this action, the 
question of exchanging briefs of the parties’ refined 
contentions on those critical issues, and such related mat- 
ters as will speed a just disposition of the whole action. 

As grounds for the orders moved, plaintiff alleges and 
contends as follows: 


(4) There is no genuine issue of fact material to this 
action. On the undisputed facts, plaintiff is entitled to 
summary judgment in its favor as a matter of law. If 
one or more unsuspected issues of material fact were to 
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Motions (1) for a Summary Judgment, (2) For an Order 

Providing for an Integrated Hearing of Said Motion and 

of Defendant’s Motion to Dismiss, and (3) for an Order 
Convening a Pre-Hearing Conference 


be uncovered at a hearing on plaintiff’s motion, Rule 56(d) 
obligates the court to enter an order such as plaintiff 
moves, alternatively, in paragraph 1 above. 


(5) A separate preliminary hearing of defendants’ 
motion to dismiss is not justified under Rule 12(d) 
because the issues precipitated by defendants’ motion and 
plaintiff’s Complaint, especially paragraphs 18-20, are a 
mixture of inter-related subissues of remedy, substance 
and jurisdiction that cannot be meaningfully segregated 
for an efficient hearing of the jurisdictional issue alone. 
Thus, a just disposition of the whole action will be 
speeded by an initial hearing which will directly consider 
and resolve all the critical legal issues in the case and 
which will thus give promise of yielding an outcome which 
will finally dispose of the whole action without need for 
further hearings. 


(6) A pre-hearing conference for the purposes requested 
in paragraph (3) above is authorized by Rule 16. The 
same complex inter-relation of the issues in this case 
which requires a by-passing of a separate preliminary 
hearing, as noted in paragraph (5) above, also signals 
the utility of an attempt to simplify and farther brief 
the issues which must be resolved in order to decide 
this case, before proceeding into any formal hearing. 


Epwrr G. Marto 
Attorney for Plaintiff. 


[filed September, 1958] 


A32 


Application for the Convening of a Statutory Court 
of Three Judges 


UNITED STATES DISTRICT COURT 
For tae Disraicr or CotuMBIA 
Crvm Action No. 1402-58 


(Same Trrre] 


Plaintiff hereby makes application for the court to 
act, pursuant to 28 U.S.C. § 2284, to have a statutory 
court of three judges convened to hear the motions of 
defendants and of plaintiff now pending in this action. 

In support of this application plaintiff shows that: 


(1) its complaint, filed 2 June, 1958, is a complaint of 
the type which must, under the terms of 28 U.S.C. § 2282, 
be processed by a statutory court of three judges. The 
complaint prays an injunction (See Complaint, pp. 7-8, 
relief claims 1 and 2) restraining the enforcement and 
execution of an Act of Congress, The Reciprocal Trade 
Agreements Act (See Complaint par. 16 and 17), as 
authoritatively construed by the Court of Customs and 
Patent Appeals (See Complaint par. 14), for repugnance 
to designated provisions and established interpretations 
of the Constitution of the United States (See Complaint, 
par. 1, 3, 10); 


(2) the motions pending in this action are all ones that 
must, under the terms of 28 U.S.C. § 2284(5), be processed 
by a statutory court of three judges, functioning together 
or through a single member-judge subject to review by the 
full court. 

Epwirm G. Martnoy 
Attorney for Plaintiff. 


[filed: September, 1958] 
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Application for an Order Designating Two Judges to 
Complete the Full District Court of Three Judges 
to Hear the Attached Motion for Review 


IN THE CHAMBERS OF THE CHIEF JUDGE OF 
THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Crvm Action No. 1402-58, 
Unrrep Srares Disretcr Court, Disraicr or CouuMBrA 


[Same Trriz] 


Plaintiff applies to the Honorable Chief Judge for 
an order, pursuant to 28 U.S.C. Sec. 2284(1), designating 
two judges who will complete the District Court of Three 
Judges needed to process the attached motion, pursuant 
to Section 2284(5), for review by the full Court of the 
action in this case by single Judge McGarraghy. 

Copies of the Complaint, Motions, the Application, and 
the Decision of Judge McGarraghy are appended. 

As legal grounds in these circumstances for the entry 
by the Honorable Chief Judge of the order applied for, 
plaintiff asserts: 

1. The Complaint is, of the kind which is encompassed 
by 28 U.S.C. Section 2282 and thus must be finally 
processed by a District Court of Three Judges. 


2. Exclusive power and responsibility for the selection 
of the two judges who will complete the full member- 
ship of a District Court of Three Judges required by 
Section 2282 is vested in Chief Judges of the Circuit by 
28 U.S.C. Section 2284(1). 


3. When, as here, a single District Court judge refuses 
to act to initiate an exercise of the aforementioned power 
by the Chief Judge and instead purports to finally dismiss 
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Complete the Full District Court of Three Judges to Hear 
the Attached Motion for Review 


by himself, the single judge first violates Section 2284(1) 
and then Section 2284(5). 

4. The primary procedure for relief from erroneous 
decisions by a single judge in actions encompassed by 
Section 2282 is now provided by Section 2284(5) which 
authorizes a motion for review by the full court. 


5. If the aforementioned review procedure is to be 
made available for primary resort in the type of circam- 
stances aforementioned, Sections 2282 and 2284 must be 
construed as authorizing a party to apply to the Chief 
Judge for an exercise of his aforementioned power to 
complete and convoke a Three-Judge Court. 


6. Such an application by a party must be granted as 


of course under the terms of Section 2284(1). 

In case of any controversy or doubt about the propriety 
of a Chief Judge entering an order like that here applied 
for, in circumstances such as are present here, plaintiff 
prays that such issues be processed as follows: 


(a) By the full District Court of Three Judges 
convening on an order of the Honorable Chief 
Judge, which saves any such issues for resolution 
by that Court incident to its processing of the 
Motion For Review, or alternatively 

(b) By the Honorable Chief Judge after notice 
of an opportunity for oral argument. 

Three original copies of the Motion for Review, which 
this Application seeks to have considered and deter- 
mined by a full court, are attached hereto so that they 
may be filed and distributed to the judges of that court 
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the Attached Motion for Review 


or otherwise disposed of as directed or suggested by the 
Honorable Chief Judge. 
Epwaiv G. Marty 
Attorney for Plaintiff. 


Notice or APPLICATION 


To: Messrs. Doxyzz, Gasca, Troxer, and Asman, 
Attorneys for Defendants 


Please take notice that, on December 17, 1958 the under- 
signed will present the above Application to Chief Judge 
Prettyman and pray that he process the said Application 
pursuant to the procedures stated therein. After the Chief 
Judge has responded to said presentation, the under- 


signed will provide such further notice concerning the 
processing of the said Application or its accompanying 
Motion for Review as is then appropriate in light of the 
character of the Chief Judge’s response. 


Epwin G. Martm 
Attorney for Plaintiff. 
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Motion for Leave to File an Application for an Order 
Designating Two Judges to Complete the Full 
District Court of Three Judges to Hear the 
Attached Motion for Review 


IN THE CHAMBERS OF THE CHIEF JUDGE OF 
THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Crvm Action No. 1402-58, 
Unrrep States Disrricr Court, District. or Cotumsia 


[Same Trriz] 


Plaintiff moves the Honorable Chief Judge for leave to 
file the attached application for an order designating two 
Judges to complete the full District Court of Three Judges 
to hear the attached motion for review. 


Epwiy G. Marroy 
717 National Press Building 
Washington 4, D. C. 
Attorney for Plaintiff 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing motion 
for leave to file was made upon Defendants by serving a 
copy thereof on their attorney, the United States Attorney 
for the District of Columbia, Washington, D. C., this 18th 
day of December, 1958. 

Epwry G. Marto 
Attorney for Plaintiff. 
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Motion for Review by the Full Court of 
Three Judges 


UNITED STATES DISTRICT COURT 
For tae Distaict or CoLuMBIA 
Crvm Action No. 1402-58 


(Same Trriz] 


Plaintiff moves the full court, pursuant to 28 U.S.C. 
Section 2284(5), for review of the decisions in this action 
by single Judge McGarraghy praying relief as follows: 

(1) An order vacating Judge McGarraghy’s order dis- 
missing this action; 


(2) An order granting plaintiff’s Motion, or record, for 
an Integrated Hearing by the Full Court of the defend- 


ant’s Motion to Dismiss and of plaintiff’s Motion for 
Summary Judgment. 


(3) An order granting plaintiff’s Motion, of record, for 
the convening of a Pre-Hearing Conference. 
As grounds for the remedial orders prayed: 
as to (1), plaintiff asserts that: 
(1-1) Sections 2284(5) expressly prohibits a 


single judge from dismissing an action which is 
encompassed by Section 2282; 


(1-2) Properly construed 28 U.S.C. Section 2282 
encompasses complaints like plaintiffs which seek 
injunctions against the enforcement and execu- 
tion of an Act of Congress that is repugnant to 
the Constitution because of an implementing con- 
struction or application of the Act, as well as an 
Act which is repugnant by its express terms. 
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(1-8) The precedents under earlier three-judge 
statutes which authorized a dismissal by a single 
judge grounded on his conclusion that an action 
is outside the jurisdiction of any District Court 
were superceded by the enactment of 56 Stat. 199 
(1942) as further perfected by Sections 2282, 
2284(1) and 2284(5) which require all final action 
on a Complaint like plaintiffs to be taken by a 
full court of three judges; 


(1-4) Alternatively, if the jurisdictional issues in 
this action are held to he susceptible of resolu- 
tion by a single judge and, if properly resolved 
against jurisdiction, are capable of supporting a 
single-judge order for dismissal, nonetheless, the 
jurisdictional issues in this case were erroneously 
decided by the single judge; and 


(1-5) The present procedure by way of a motion 
for review pursuant to Section 2284(5) provides 
a procedure for relief from that erroneous action 
by a single judge. 


as to (2), plaintiff renews the assertions in its 
Motion of Record and its supporting Memorandum, 
of which two additional copies are attached. 


as to (3), plaintiff renews the assertions in its 
Motion of record and its supporting Memorandum, 
of which two additional copies are attached. 


For the foregoing reasons, it is respectfully submitted 
that plaintiff’s motion should be granted. 


Epwiy G. Martny 
Attorney for Plaintiff 
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To: Messrs. Dore, Gascon, TroxeL, and Asman, 
Attorneys for Defendants. 


Please take notice that the undersigned will bring the 
above motion on for hearing when and if the Chief Judge 
designates the full court of three judges, necessary to hear 
said Motion, pursuant to the Application to the Chief 
Judge by plaintiff of which you are also being advised to 
take notice by an accompanying document. The under- 
signed will provide a further notice specifying the time at 
which the above Motion will be brought on for hearing 
when and if the full court is designated and available to 
hear the said Motion. 


Epwin G. Marto 
Attorney for Plaintiff 


Notice of Appeal to the Supreme Court of 
the United States 


UNITED STATES DISTRICT COURT 
For tae Disraicr or CoLumsBim 
Crvm Action No. 1402-58 


{Same Trriz] 


I. Notice is hereby given that Eastern States Perro- 
teum Corp., the plaintiff above named, hereby appeals 
to the Supreme Court of the United States from the 
final order, refusing to convene a statutory court of 
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the United States 


three judges and dismissing the complaint, entered in this 
action on December 10, 1958. 
This appeal is taken pursuant to 28 U.S.C. Sec. 1253. 


IL The clerk will please prepare a transcript of the 
record in this cause, for transmission to the Clerk of the 
Supreme Court of the United States, and include in said 
transcript the following: 

1) The Complaint 
2) Defendants’ Motion to Dismiss 


3) Plaintiff’s counter Motions (1) for Summary 
Judgment, (2) For an Order Providing For An 
Integrated Hearing of Said Motion and of Defend- 
ant’s Motion to Dismiss, and (3) For An Order 
Convening A Pre-Hearing Conference. 


4) Plaintiff’s Application for the Convening of 
A Statutory Court of Three Judges 


5) The Memorandum Opinion 
6) The Final Order 


Ill. The following questions are presented by this 
appeal: 

1. Did the 1948 revision of the statutes on three-judge 
courts, 28 U.S.C. Secs. 2281, 2282, 2284 and 1253, establish 
direct appeals to this Court, pursuant to Section 1253, as 
the now proper form of appellate proceeding through 
which to seek relief from any order in an action for an 
injunction claimed to require processing by @ District 
Court of Three Judges, which finally denies relief and 
three-judge jurisdiction, despite the circumstance that the 
attacked order was entered by a single judge, on jurisdic- 
tional grounds, and was thus reviewable, under former 
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the United States 


statutes as construed in Stratton v. St. Louis Southwestern 
R. Co., 282 U. S. 10 (1930), only through a petition to this 
Court for a write of mandamus? 


2. Has the authority of a single judge to finally dispose, 
by himself, for lack of jurisdiction, of an application for 
an injunction that appears to require, or is claimed to 
require, processing by a District Court of Three Judges, 
which was recognized in Ex Parte Poresky, 290 U.S. 30 
(1935), survived the enactment by Congress of the Act of 
6 April 1942, 56 Stat. 199 and of 28 U.S.C. Secs. 2281, 2282 
and 2284 (1948)? 


3. Does the exclusive jurisdiction over “protest pro- 
ceedings” vested in the Customs Court by 28 U.S.C. See. 
1583 (1948) wholly divest the District Courts of jurisdic- 
tion over a Complaint, like petitioner’s, which raises issues 
susceptible of adjudication by the Customs Court, but 
which is carefully and restrictively formulated so that 
it (a) asserts an action arising under the Constitution 
of the United States, (b) expressly invokes the jurisdiction 
over such actions vested in the District Courts by 28 
U.S.C. Sec. 1331 (1948), and (c) alleges special circum- 
stances justifying a present exercise of jurisdiction and 
a present grant of injunctive relief without delay for 
further resort to the primary jurisdiction of the Customs 
Courts? 


4. Assuming that Question 3 will be resolved in favor 
of District Court jurisdiction under 28 U.S.C. See. 1331, 
is there any other statutory or precedential rule-for- 
decision, which should be construed and applied so as to 
affirm the order of dismissal, in the face of petitioner’s 
persistent objection that any rule-for-decision which is so 
construed and applied in the present circumstances will 
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invade the right to a process for resorting, of right, to a 
court organized under Article IU, Section I, before an 
ultimately adverse decision on & substantial constitutional 
claim, which is conferred, upon a person like petitioner 
who asserts such a claim, by Article III and the Fifth 
Amendment? 


5. Assuming that the questions of construction pre- 
sented in Questions 3 and 4 were to be resolved so as to 
deny the existence of District Court jurisdiction or so as 
to recognize a bar to exercise of such jurisdiction that is 
to be enforced by a dismissal rather than a stay, then, 
mustn’t the statutory or precedential rule-for-decision 
which seems to dictate either of those outcomes be held 
unconstitutional and uneffective because incompatible with 


the process right conferred on petitioner by Article IIT 
and the Fifth Amendment? 


Epwos G. Martin 
Attorney for Eastern States 
Petroleum Corp. 
Address: 717 National Press Bldg. 
Washington, D. C. 


[filed: February 2, 1959] 


A438 


Motion to Extend Time for Filing Record and 
Docketing Appeal 
UNITED STATES DISTRICT COURT 
For tHe District or CoLumBia 
Crvm Action No. 1402-58 
[Same Trruz] 


Plaintiff-Appellant shows to the court as follows: 


1. Notice of appeal to the Supreme Court of the United 
States was filed herein by plaintiff-appellant on the 2nd 
day of February, 1959. 5 


2. Plaintiff-appellant has been unable to complete a 
JunispicrionaL STATEMENT, adequate to perfect this appeal, 
and will be unable to complete such a Sratement within 


the period of sixty days from the filing of the notice of 
appeal. 

3. Plaintiff-appellant’s inability to complete a Junispic- 
TIONAL STATEMENT adequate to perfect this appeal is justi- 
fied by the following set of circumstances: 

This direct appeal is unprecedented and manifests a 
break from the extraordinary form of appellate proceeding 
in the Supreme Court which has become the traditional 
means of effecting appellate review of orders like the order 
from which plaintiff-appellant here “appeals”. Adequate 
documentation of plaintiff-appellant’s contention, that 
superficially minor changes in the applicable statutes, 
when viewed in light of their legislative history, effected 
a change in the proper form of appellate proceeding, has 
required research and write-up which has been atypically 
time consuming. 

Furthermore, while preparing the JurispicrionaL SraTe- 
MENT, to guard against the possibility that plaintiff-appel- 
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lant may not be able to make a showing therein which will 
satisfy the Supreme Court that “direct appeal” has re- 
placed the former proceedings for extraordinary writs, 
plaintiff-appellant’s attorneys have had to work, simulta- 
neously, at preparing a Perrmon ror Warts or Manpamus 
for presentation and consideration with, but as a tradi- 
tional alternative to, this unprecedented appeal. Because 
of the extraordinary showing that the Supreme Court’s 
applicable rules and practice require in such a petition, if 
it is to be entertained, and because of the atypical docu- 
mentation required in a JunispictionaL Srarement that 
will be adequate to support this appeal, and even though 
plaintiff-appellant’s attorneys have retained the part-time 
services of a law professor, who specializes in federal 
jurisdiction, plaintiff-appellant’s attorneys have been un- 
able, justifiably, to complete the necessary work in the 
ordinary, sixty day, period. 


Wuererore, plaintiff-appellant moves the court for an 
order extending the time within which the record on appeal 
may be filed and the appeal docketed in the Supreme Court 
to and including the 1st day of May, 1959. 


Edwin G. Martin 
Attorney for Plaintiff-appellant. 


[filed: March 30, 1959] 
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UNITED STATES DISTRICT COURT 
For rae Districr or CoLUMBIA 


Crvm Action No. 1402-58 


——a 


Eastern States Perroteum Corp., 
Plaintiff, 
Vv. 
Wruuus P. Rocers, Attorney General 
of the United States, 
Gzorce Cocuran Dovs, Assistant Attorney General, 
Civil Division and 
Rosert B. Anperson, Secretary of the Treasury, 
Defendants. 


Te Ln i 


The plaintiff-appellant having filed a Motion for an 
order extending the time for filing record and docket- 
ing its appeal to the Supreme Court of the United States, 
of which Notice was filed on 2, February 1959, and the 
Court having considered said Motion. 


Ir 1s HEREBY ORDERED, under Rule 13 of the Revised 
Rules of the Supreme Court of the United States that the 
time within which the plaintiff-appellant shall docket its 
direct appeal to the Supreme Court of the United States 
is hereby extended to May 1, 1959. 


/s/ Joun J. Smica 
United States District Judge 


Dated: March 30, 1959 


No Objection: 
/s/ Ottver GascH 
Oliver Gasch 
United States Attorney 
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UNITED STATES DISTRICT COURT 
For tHe District or CoLumBia 
Crvm. Action No. 1402-58 


{Same Trroz] 


Notice is hereby given that Eastern Srares Prtro- 
teum Corp., plaintiff named above, hereby initiates a pre- 
cautionary appeal to the Usrrep Srates Court or APPEaLs 
for the Disrricr or Conums1a Crecurr from the final judg- 
ment entered in this action on December 10, 1958; an appeal 
directly to the Supreme Court of the United States, pur- 
suant to 28 U.S.C. 1253, from the aforementioned judgment, 
was previously initiated, by filing with service of Notice, 
on 2nd February, 1959, and a Motion in the Supreme Court 


for leave to file a petition for writ of Mandamus to bring 
about a final determination of this action by a District 
Court of Three Judges will be filed, with Notice to all inter- 
ested parties, as soon as it is completed and printed. 


Signed Epwny G. Masruy 
Attorney for Plaintiff, 
Address: 717 National Press Building 
Washington, D. C. 


[filed: February 6, 1959] 
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UNITED STATES DISTRICT COURT 
For tae Disraict or CoLumBIA 
Crvm Action No. 1402-58 


[Same Trriz] 


It is hereby stipulated and agreed by the attor- 
neys for the parties in this action, subject to the order 
of the court, that the time within which plaintiff-appellant 
shall perfect and docket its precautionary appeal to the 
Court of Appeals, noticed on February 6, 1959, be ex- 
tended to May 4, 1959. 


Dated: February 6, 1959 


/s/ CazL BELCHER 
Attorney for Defendant-Appellees. 


/s/ Enwus G. Marti 
Attorney for Plaintiff-Appellant 


So Ordered: February 9, 1959. 


/s/ Marrnew F. McGume 
United States District Judge 
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UNITED STATES DISTRICT COURT 


For tae Disrercr or CoLumsBia 
Crvm Action No. 1402-58 
[Same Trriz] 


1. Appellant moves, pursuant to Rule 13 (1) of the 
Supreme Court of the United States, for an order that the 
time for perfecting and docketing its direct appeal to the 
Supreme Court, of which notice was filed on 2, February, 
1959, be extended to 20, May, 1959. 


(a) The District Court granted an extension from the 
3rd day of April to the 1st day of May, 1959 upon appel- 
lant’s showing of extraordinary difficulty in simultane- 
ously researching and writing up the statutory basis for 
its direct appeal, unprecedented in the present circum- 
stance, and the justification for its alternative petition 
for a writ of mandamus directing Chief Judge Prettyman 
to enter the order designating two judges to hear a motion 
for review pursuant to 28 U.S.C. Sec. 2284(5), which 
he refused to enter, on plaintiff’s application, by his order 
dated January 8, 1959. 


(b) The manuscript and the comprehensive statutory 
appendix for the Jurisdictional Statement was completed 
on April 26th. The manuscript for the alternative Petition 
for Writs of Mandamus to District Judge McGarraghy or 
to Chief Judge Prettyman, which included necessarily 
detailed analysis of the present Sections of Title 28, their 
legislative history and predecessor statutes, was com- 
pleted on April 27th. The manuscripts for both docu- 
ments were submitted as completed to the Appeal Printing 
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Direct Appeal in the Supreme Court of the 
United States 


Co. Inc., N. Y., N. ¥., a reputable printer regularly used 
by appellant’s prime attorneys, Sharretts, Paley & Carter 
of New York City. 


(ce) To allow time for printing and for adequate proof- 
reading of both statute-filled documents, for which joint 
consideration is moved in the Petition for Extraordinary 
Writs, the printer has advised that final printed copies 
should not be expected before May 11th or 12th. 


(a) We are advised that the Solicitor General has no 
objection to this motion. 


Wuenerore, plaintiff-appellant prays entry of the order 
of extension hereby moved. 


/s/ Epwis G. Martin 
Edwin G. Martin 
Attorney for Plaintiff-Appellant 
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UNITED STATES DISTRICT COURT 


For tae Disreicr or CoLuMBIA 
Crvm Action No. 1402-58 
[Same Trriez] 


The plaintiff-appellant having filed a Motion for an 
order extending the time for filing record and docketing 
its appeal to the Supreme Court of the United States, of 
which Notice was filed on 2, February 1959, and the Court 
having considered said Motion. 


Ir 1s HEREBY ORDERED, under Rule 13 of the Revised 


Rules of the Supreme Court of the United States that the 
time within which the plaintiff-appellant shall docket its 
direct appeal to the Supreme Court of the United States 
is hereby extended to and including the 20th of May, 1959. 


/s/ AxexanvEeR Hoirzorr 
United States District Judge 


Dated: April 30, 1959 


No Objection: 
/s/ Cant BELCHER 
United States Attorney 


ASL 


Motion to Extend Time for Perfecting Appeal 
UNITED STATES DISTRICT COURT OF APPEALS 
For rae Distarcr or Corumsra Crecurr 
No. 15 109 


{Same TrrtEz] 


The appellant in the above-entitled case represents that 
a Notice of Precautionary Appeal to the United States 
Court of Appeals for the District of Columbia Circuit 
was duly filed by it on February 6, 1959 from a judgment 
of dismissal entered by the United States District Court 
for the District of Columbia on December 10, 1958, and 
the time for perfecting the appeal to this Court expires 
on May 4, 1959, to which date it was extended by the 
District Court. 

Having docketed a preliminary record with the Clerk 


of this Court pursuant to Rule 12(h), appellant moves 
pursuant to Rule 13(c) for an order extending the time 
for filing the complete record and finally perfecting its 
precautionary appeal. As reasons in support of the order, 
the appellant shows that: 


(a) The primary proceedings for review of the judg- 
ment below initiated by the appellant in the Supreme 
Court of the United States pursuant to the requirement 
of Stratton v. St. Louis S.W. R.R. Co., 282 U. S. 10 (1930) 
or 28 U.S.C. Sec. 253 are still pending. 


(b) Appellant has ascertained that the Government is 
not opposed to an extension to and including thirty days 
after final disposition of the proceedings in the Supreme 
Court of the United States. 


Waererorz, appellant moves the Court for an order 
extending the time within which the complete record on 
appeal may be filed and the appeal finally perfected in 
this Court to and including thirty days after final disposi- 
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tion of proceedings in the Supreme Court of the United 
States. 
/s/ Epwin G. Mart 
Edwin G. Martin 
Attorney for Appellant 
Dated: May 4, 1959 


Order Extending Time for Perfecting Appeal 
UNITED STATES DISTRICT COURT OF APPEALS 
For tae Districr or Cotumsia Crecuir 
No. 15 109 
[Same Trrie] 


The appellant having filed a motion for an order extend- 


ing the time for filing a complete record and finally per- 
fecting its appeal to this Court of which notice was filed 
on 6, February 1959 and the Court having considered said 
motion 


Ir 1s HEREBY ORDERED, under Rule 13(c) of the General 
Rules of the United States Court of Appeals for the 
District of Columbia Circuit that the time within which 
the appellant shall file the complete record and finally 
perfect its precautionary appeal to this Court is hereby 
extended to and including thirty days after final disposi- 
tion of the proceedings in the Supreme Court of the 
United States. 


Dated: May n 


No Objection: 
/s/ Cart BELCHER 
United States Attorney 


Bl 
Appendix B—Statutes Involved 


£1903] The Act of February 11, 1903, 38 Stat. 823 was 
an act to expedite the hearing and determination of 
certain suits in equity; it read as follows: 


That in any suit in equity pending or hereafter 
brought in any circuit court of the United States 
under the Act entitled “An Act to protect trade and 
commerce against unlawful restraints and monopo- 
lies,” approved July second, eighteen hundred and 
ninety, “An Act to regulate commerce,” approved 
February fourth, eighteen hundred and eighty-seven 
or any other Acts having a like purpose that here- 
after may be enacted, wherein the United States is 
complainant, the Attorney General may file with the 
clerk of such court a certificate that, in his opinion, 
the case is of general public importance, a copy of 
which shall be immediately furnished by such clerk 
to each of the circuit judges of the circuit in which 
the case is pending. Thereupon such case shall be 
given precedence over others and in every way ex- 
pedited, and be assigned for hearing at the earliest 
practicable day, before not less than three of the 
cireuit judges of said circuit, if there be three or 
more; and if there be not more than two circuit 
judges, then before them and such district judge as 
they may select. In the event the judges sitting in 
such case shall be divided in opinion, the case shall 
be certified to the Supreme Court for review in 
like manner as if taken there by appeal as herein- 
after provided. 


Sec. 2. That in every suit in equity pending or 
hereafter brought in any circuit court of the United 
States under any of said Acts, wherein the United 
States is complainant, including cases submitted but 
not yet decided, an appeal from the final decree of 
the circuit court will lie only to the Supreme Court 
and must be taken within sixty days from the entrv 
thereof: Provided, That in any case where an appeal 
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may have been taken from the final decree of a. cir- 
cuit court to the circuit court of appeals before this 
Act takes effect, the case shall proceed to a final 
decree therein, and an appeal may be taken from 
such decree to the Supreme Court in the manner 
now provided by law. (Emphasis supplied.) 


[1906] The Act of June 29, 1906, 34 Stat. 584 et seq. was 
another act to amend the Interstate Commerce Commis- 
gion Act of Feb. 4, 1887, 24 Stat. 379; Section 5 of this 
Act of 1906, 34 Stat. 592, amended §16 of the 1887 Act to 
have it read as follows, in material part: 


«e © © The venue of suits brought in any of the 
circuit courts of the United States against the Com- 
mission to enjoin, set aside, annul, or suspend any 
order or requirement of the Commission shall be in 
the district where the carrier against whom such 
order or requirement may have been made has its 
principal operating office, and may be brought at 
any time after such order is promulgated. And if 
the order or requirement has been made against 
two or more carriers then in the district where any 
one of said carriers has its principal operating 
office, and if the carrier has its principal operating 
office in the District of Columbia then the venue 
shall be in the district where said carrier has its 
principal office; and jurisdiction to hear and deter- 
mine such suits is hereby vested in such courts. 
The provisions of ‘An Act to expedite the hearing 
and determination of suits in equity, and so forth,’ 
approved February eleventh, nineteen hundred and 
three, shall be, and are hereby, made applicable to 
all such suits, including the hearing on an applica- 
tion for a preliminary injunction, and are also made 
applicable to any proceeding in equity to enforce 
any order or requirement of the Commission, or 
any of the provisions of the Act to regulate com- 
merce approved February fourth, eighteen hundred 
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and eighty-seven, and all Acts amendatory thereof 
or supplemental thereto. It shall be the duty of 
the Attorney-General in every such case to file the 
certificate provided for in said expediting Act of 
February eleventh, nineteen hundred and three, as 
necessary to the application of the provisions there- 
of, and upon appeal as therein authorized to the 
Supreme Court of the United States, the case shall 
have in such court priority in hearing and deter- 
mination over all other causes except criminal 
causes: Provided, That no injunction, interlocutory 
order or decree suspending or restraining the en- 
forcement of an order of the Commission shall be 
granted except on hearing after not less than five 
days’ notice to the Commission. An appeal may be 
taken from any interlocutory order or decree grant- 
ing or continuing an injunction in any suit, but shall 
lie only to the Supreme Court of the United States: 


Provided further, That the appeal must be taken 
within thirty days from the entry of such order or 
decree and it shall take precedence in the appellate 
court over all other causes, except causes of like 
character and criminal causes. * * *” (Emphasis 
supplied.) 


£1910] The Act of June 18, 1910, 36 Stat. 539 et seq was 
“an Act to create a Commerce Court” and to amend the 
Interstate Commerce Commission Act of February 4, 1887, 
2% Stat. 379, and for other purposes. Section 17 of this 
1910 Act, 36 Stat. 557 was “another purpose,” reading as 
follows: 


Sec. 17. That no interlocutory injunction sus- 
pending or restraining the enforcement, operation, 
or execution of any statute of a State by restrain- 
ing the action of any officer of such State in the 
enforcement or execution of such statute shall be 
issued or granted by any justice of the supreme 
court, or by any circuit court of the United States, 
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or by any judge thereof, or by any district judge 
acting as cireuit judge, upon the ground of the un- 
constitutionality of such statute, unless the applica- 
tion for the same shall be presented to a justice of 
the Supreme Court of the United States, or to a 
cireuit judge, or to a district judge acting as circuit 
judge, and shall be heard and determined by three 
judges, of whom at least one shall be a justice of 
the Supreme Court of the United States or a cir- 
cuit judge, and the other two may be either circuit 
or district judges, and unless a majority of said 
three judges shall concur in granting such applica- 
tion. Whenever such application as aforesaid is 
presented to a justice of the Supreme Court of the 
United States, or to a judge, he shall immediately 
eall to his assistance to hear and determine the 
application two other judges: Provided, however, 
That one of such three judges shall be a justice of 
the Supreme Court of the United States or a cir- 
cuit judge. Said application shall not be heard or 
determined before at least five days’ notice of the 
hearing has been given to the governor and to the 
attorney-general of the State, and to such other 
persons as may be defendants in the suit: Provided, 
That if of opinion that irreparable loss or damage 
would result to the complainant unless a temporary 
restraining order is granted, any justice of the 
Supreme Court of the United States, or any circuit 
or district judge, may grant such temporary re- 
straining order at any time before such hearing and 
determination of the application for an interlocu- 
tory injunction, but such temporary restraining 
order shall only remain in force until the hearing 
and determination of the application for an inter- 
locutory injunction upon notice as aforesaid. The 
hearing upon such application for an interlocutory 
injunction shall be given precedence and shall be in 
every way expedited and be assigned for a hearing 
at the earliest practicable day after the expiration 
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of the notice hereinbefore provided for. An appeal 
may be taken directly to the Supreme Court of the 
United States from the order granting or denying, 
after notice and hearing, an interlocutory injunction 
in such case.” (Emphasis Supplied.) 


£1911] The Judicial Code of 1911, enacted by the Act of 
March 3, 1911, 36 Stat. 1087 et seq, included the following 
sections: 


Sec. 238. Appeals and writs of error may be 
taken from the district courts, including the United 
States district court for Hawaii, direct to the Su- 
preme Court in the following cases: In any case 
in which the jurisdiction of the court is in issue, in 
which case the question of jurisdiction alone shall 
be certified to the Supreme Court from the court 
below for decision; from the final sentences and 
decrees in prize causes; in any case that involves 
the construction or application of the Constitution 
of the United States; in any case in which the 
constitutionality of any law of the United States, or 
the validity or construction of any treaty made 
under its authority is drawn in question; and in any 
case in which the constitution or law of a State is 
claimed to be in contravention of the Constitution 
of the United States. 


Sec. 266. No interlocutory injunction suspend- 
ing or restraining the enforcement, operation, or 
execution of any statute of a State by restraining 
the action of any officer of such State in the enforce- 
ment or execution of such statute, shall be issued 
or granted by any justice of the Supreme Court, or 
by any district court of the United Staf:s, or by any 
judge thereof, or by any circuit judge acting as 
district judge, upon the ground of the unconstitu- 
tionality of such statute, unless the application for 
the same shall be presented to a justice of the 
Supreme Court of the United States, or to a 
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circuit or district judge, and shall be heard and 
determined by three judges, of whom at least 
one shall be a justice of the Supreme Court, or 2 
circuit judge, and the other two may be either 
circuit or district jadges, and unless a majority of 
said three judges shall concur in granting such 
application. Whenever such application as afore- 
said is presented to a justice of the Supreme Court, 
or to a judge, he shall immediately call to his assist- 
ance to hear and determine the application two 
other judges; Provided, however, That one of such 
three judges shall be a justice of the Supreme Court, 
or a circuit judge. Said application shall not be 
heard or determined before at least five days’ notice 
of the hearing has been given to the governor and 
to the attorney general of the State, and to such 
ons as may be defendants in the suit; 

That if of opinion that irreparable loss 

sult to the complainant unless a 

granted, any justice 

reuit or district 


upon notice 

application for an interlocut 

given precedence and shall be in every way expe- 
dited and be assigned for a hearing at the earliest 
practicable day after the expiration of the notice 
hereinbefore provided for. An appeal may be taken 
direct to the Supreme Court of the United States 
from the order granting or denying, after notice and 
hearing, an interlocutory injunction in such case. 
(Emphasis Supplied.) 
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[1913] The Urgent Deficiencies Act of Oct. 22, 1913, 38 
Stat. 208 included the following terms, abolishing the 
Commerce Court and providing a three judge-direct appeal 
process, at 38 Stat. 219-221: 


The Commerce Court, created and established by 
the Act entitled “An Act to create a Commerce 
Court and to amend the Act entitled ‘An Act to 
regulate commerce,’ approved February fourth, 
eighteen hundred and eighty-seven, as heretofore 
amended, and for other purposes,” approved June 
eighteenth, nineteen hundred and ten, is abolished 
from and after December thirty-first, nineteen 
hundred and thirteen, and the jurisdiction vested in 
said Congress Court by said Act is transferred to 
and vested in the several district courts of the 
United States, and all Acts or parts of Acts in so 
far as they relate to the establishment of the Com- 
merce Court are repealed. Nothing herein contained 
shall be deemed to affect the tenure of any of the 
judges now acting as circuit judges by appointment 
‘ander the terms of said Act, but such judges shall 
continue to act under assignment, as in the said Act 
provided, as judges of the district courts and circuit 
courts of appeals; and in the event of and on the 
death, resignation, or removal from office of any of 
such judges, his office is hereby abolished and no 
successor to him shall be appointed. 

The venue of any suit hereafter brought to 
enforce, suspend, or set aside, in whole or in part, 
any order of the Interstate Commerce Commission 
shall be in the judicial district wherein is the resi- 
dence of the party or any of the parties upon whose 
petition the order was made, except that 


The procedure in the district courts in respect to 
cases of which jurisdiction is conferred upon them 
by this Act shall be the same as that heretofore 
prevailing in the Commerce Court. The orders, 
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writs, and processes of the district courts may in 
these cases run, be served, and be returnable any- 
where in the United States; and the right of appeal 
from the district courts in such cases shall be the 
same as the right of appeal heretofore prevailing 
under existing law from the Commerce Court. No 
interlocutory injunction suspending or restraining, 
the enforcement, operation, or execution of, or set- 
ting aside, in whole or in part, any order made or 
entered by the Interstate Commerce Commission 
shall be issued or granted by any district court of 
the United States, or by any judge thereof, or by 
any circuit judge acting as district judge, unless the 
application for the same shall be presented to a 
cireuit or district judge, and shall be heard and 
determined by three judges, of whom at least one 
shall be a circuit judge, and unless a majority of 
said three judges shall concur in granting such 
application. When such application as aforesaid is 
presented to a judge, he shall immediately call to 
his assistance to hear and determine the application 
two other judges. Said application shall not be 
heard or determined before at least five days’ notice 
of the hearing has been given to the Interstate Com- 
merce Commission, to the Attorney General of the 
of the United States, and to such other persons as 
may be defendants in the suit: Provided, That 
in cases where irreparable damage would otherwise 
ensue to the petitioner, a majority of said three 
judges concurring, may, on hearing, after not less 
than three days’ notice to the Interstate Commerce 
Commission and the Attorney General, allow a 
temporary stay or suspension, in whole or in part, 
of the operation of the order of the Interstate Com- 
merce Commission for not more than sixty days 
from the date of the order of said judges pending 
the application for the order or injunction, in which 
case the said order shall contain a specific finding, 
based upon evidence submitted to the judges making 
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the order and identified by reference thereto, that 
such irreparable damage would result to the peti- 
tioner and specifying the nature of the damage. 
The said judges may, at the time of hearing such 
application, upon a like finding, continue the tempo- 
rary stay or suspension in whole or in part until 
decision upon the application. The hearing upon 
such application for an interlocutory injunction shall 
be given precedence and shall be in every way 
expedited and be assigned for a hearing at the 
earliest practicable day after the expiration of the 
notice hereinbefore provided for. An appeal may 
be taken direct to the Supreme Court of the United 
States from the order granting or denying, after 
notice and hearing, an interlocutory injunction, i 
such case if such appeal be taken within thirty days 
after the order, in respect to which complaint is 
made, is granted or refused; and upon the final 
hearing of any suit brought to suspend or set aside; 
in whole or in part, any order of said commission 
the same requirement as to judges and the same pro- 
cedure as to expedition and appeal shall apply. A 
final judgment or decree of the district court may 
be reviewed by the Supreme Court of the United 
States if appeal to the Supreme Court be taken by 
an aggrieved party within sixty days after the entry 
of such final judgment or decree, and such appeals 
may be taken in like manner as appeals are taken 
under existing law in equity cases. And in such 
case the notice required shall be served upon the 
defendants in the case and upon the attorney gen- 
eral of the State. All cases pending in the Com- 
merce Court at the date of the passage of this Act 
shall be deemed pending in and be transferred forth- 
with to said district courts except cases which may 
previously have been submitted to that court for 
final decree and the latter to be transferred to the 
district courts if not decided by the Commerce Court 
before December first, nineteen hundred and thir- 
teen, and all cases wherein injunctions or other 
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orders or decrees, mandatory or otherwise, have 
been directed or entered prior to the abolition of 
the said court shall be transferred forthwith to said 
district courts, which shall have jurisdiction to 
proceed therewith and to enforce said injunctions, 
orders, or decrees. Each of said cases and all the 
records, papers, and proceedings shall be trans- 
ferred to the district court wherein it might have 
been filed at the time it was filed in the Commerce 
Court if this Act had then been in effect; and if it 
might have been filed in any one of two or more 
district courts it shall be transferred to that one 
of said district courts which may be designated by 
the petitioner or petitioners in said case, or, upon 
failure of said petitioners to act in the premises 
within thirty days after the passage of this Act, to 
such one of said district courts as may be designated 
by the judges of the Commerce Court. The judges 
of the Commerce Court shall have authority, and 
are hereby directed, to make any and all orders 
and to take any other action necessary to transfer 
as aforesaid the cases and all the records, papers, 
and proceedings then pending in the Commerce 
Court to said district courts. ®° * * (Emphasis 
supplied.) 


[1913A] The Act of March 4, 1913, 37 Stat. 1087 amended 
Section 266 of the Judicial Code, supra; it read: 


Be tt enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That section two hundred and 
sixty-six of the Act entitled “An Act to codify, re- 
vise, and amend the laws relating to the judiciary,” 
approved March third, nineteen hundred and eleven, 
is hereby amended by inserting in line four, after 
the words “in the enforcement or execution of sach 
statute,” the words “or in the enforcement or execu- 
tion of an order made by an administrative board 
or commission acting under and pursuant to the 
statutes of such State.” 
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At the end of section two hundred and sixty-six, 
as so amended, add the following: 

“Tt is further provided, That if before the final 
hearing of such application a suit shall have been 
brought in a court of the State having jurisdiction 
thereof under the laws of such State to enforce such 
statute or order, accompanied by a stay in such 
State court, of proceedings under such statute or 
order pending the determination of such suit by 
such State court, all proceedings in any court of the 
United States to restrain the execution of such 
statute or order shall be stayed pending the final 
determination of such suit in the courts of the 
State. Such stay may be vacated upon proof made 
after hearing and notice of ten days served upon 
the attorney general of the State that the suit in 
the State courts is not being prosecuted with dili- 
gence and good faith.” 

So that section two hundred and sixty-six as 
amended shall read as follows: 


“Sec. 266. No interlocutory injunction suspend- 
ing or restraining the enforcement, operation, or 
execution of any statute of a State by restraining 
the action of any officer of such State in the en- 
forcement or execution of such statute, or in the 
enforcement or execution of an order made by an 
administrative board or commission acting under 
and pursuant to the statutes of such State, shall be 
issued or granted by any justice of the Supreme 
Court, or by any district court of the United States, 
or by any judge thereof, or by any circuit judge 
acting as district judge, upon the ground of the 
unconstitutionality of such statute, unless the appli- 
cation for the same shall be presented to a justice 
of the Supreme Court of the United States, or to a 
circuit or district judge, and shall be heard and 
determined by three judges, of whom at least one 
shall be a justice of the Supreme Court or a circuit 
judge, and the other two may be either circuit or 
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district judges, and unless a majority of said three 
judges shall concur in granting such application. 
Whenever such application as aforesaid is pre- 
sented to a justice of the Supreme Court, or to a 
judge, he shall immediately call to his assist- 
ance to hear and determine the application two 
other judges: Provided, however, That one of such 
three judges shall be a justice of the Supreme 
Court, or a circuit judge. Said application shall 
not be heard or determined before at least five 
days’ notice of the hearing has been given to the 
governor and to the attorney general of the State, 
and to such other persons as may be defendants in 
the suit: Provided, That if of opinion that irrepara- 
ble loss or damage would result to the complainant 
unless a temporary restraining order is granted, 
any justice of the Supreme Court, or any circuit or 
district jadge, may grant such temporary restrain- 
ing order at any time before such hearing and 
determination of the application for an interlocu- 
tory injanction, but such temporary restraining 
order shall remain in force only until the hearing 
and determination of the application for an inter- 
locutory injunction upon notice as aforesaid. The 
hearing upon such application for an interlocutory 
injunction shall be given precedence and shall be in 
every way expedited and be assigned for a hearing 
at the earliest practicable day after the expiration 
of the notice hereinbefore provided for. An appeal 
may be taken direct to the Supreme Court of the 
United States from the order granting or denying, 
after notice and hearing, an interlocutory injunction 
in such case. It is further provided that if before 
the final hearing of such application a suit shall 
have been brought in a court of the State having 
jurisdiction thereof under the laws of such State, to 
enforce such statute or order, accompanied by a 
stay in such State court of proceedings under such 
statute or order pending the determination of such 
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suit by such State court, all proceedings in any 
court of the United States to restrain the execution 
of such statute or order shall be stayed pending 
the final determination of such suit in the courts 
of the State. Such stay may be vacated upon proof 
made after hearing, and notice of ten days served 
upon the attorney general of the State, that the 
suit in the State courts is not being prosecuted with 
diligence and good faith.” 


[1925] The Judges Act of Feb. 13, 1925, 48 Stat. 936 e¢ 
seq., amending the Judicial Code of 1911 and further defin- 
ing the jurisdiction of the Supreme Court, provided as fol- 
lows, in material part, 48 Stat. 936 and 938: 

That sections 128, 129, 237, 238, 239, and 240 of the 
Judicial Code as now existing be, and they are severally, 
amended and reenacted to read as follows: 


° © © “Src. 238. A direct review by the Su- 
preme Court of an interlocutory or final judgment 
or decree of a district court may be had where it 
is so provided in the following Acts or parts of 
Acts, and not otherwise: 


“(1) Section 2 of the Act of February 11, 1903, 
‘to expedite the hearing and determination’ of cer- 
tain suits brought by the United States under the 
antitrust or interstate commerce laws, and so forth. 


“(2) The Act of March 2, 1907, ‘providing for 
writs of error in certain instances in criminal cases’ 
where the decision of the district court is adverse 
to the United States. 


“(3) An Act restricting the issuances of interloc- 
utory injunctions to suspend the enforcement of the 
statute of a State or of an order made by an admin- 
istrative board or commission created by and acting 
under the statute of a State, approved March 4, 
1911, which Act is hereby amended by adding at the 
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end thereof, ‘The requirement respecting the pres- 
ence of three judges shall also apply to the final 
hearing in such suit in the district court; and a 
direct appeal to the Supreme Court may be taken 
from a final decree granting or denying a perma- 
nent injunction in such suit.’ 


“(4) So much of ‘An Act making appropriations 
to supply urgent deficiencies in appropriations for 
the fiscal year 1913, and for other purposes,” ap- 
proved October 22, 1913, as relates to the review of 
interlocutory and final judgments and decrees in 
suits to enforce, suspend, or set aside orders of the 
Interstate Commerce Commission other than for the 
payment of money. 


“(5) Section 316 of ‘An Act to regulate interstate 
and foreign commerce in livestock, livestock prod- 
ucts, dairy products, poultry, poultry products, and 


eggs, and for other purposes’ approved August 15, 
1921.” (Emphasis supplied.) 


[1937] The Judicial Reform Act of Ang. 24, 1937, 50 
Stat. 751-3, read as follows: 


To provide for intervention by the United States, 
direct appeals to the Supreme Court of the 
United States, and regulation of the issuance of 
injunctions, in certain cases involving the consti- 
tutionality of Acts of Congress, and for other 
purposes. 

Be is enacted by the Senate and House of Rep- 
resentatives of the United States of America im 
Congress assembled, That whenever the constitu- 
tionality of any Act of Congress affecting the pub- 
lic interest is drawn in question in any court of the 
United States in any suit or proceeding to which 
the United States, or any agency thereof, or any 
officer or employee thereof, as such officer or em- 
ployee, is not a party, the court having jurisdiction 
of the suit or proceeding shall certify such fact to 
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the Attorney General. In any such case the court 
shall permit the United States to intervene and 
become a party for presentation of evidence (if 
evidence is otherwise receivable in such suit or pro- 
ceeding) and argument upon the question of the 
constitutionality of such Act. In any such suit or 
proceeding the United States shall, subject to the 
applicable provisions of law, have all the rights of 
a party and the liabilities of a party as to court 
costs to the extent necessary for a proper presen- 
tation of the facts and law relating to the constitu- 
tionality of such Act. 


Sec. 2. In any suit or proceeding in any court 
of the United States to which the United States, or 
any agency thereof, or any officer or employee 
thereof, as such officer or employee, is a party, or in 
which the United States has intervened and become 
@ party, and in which the decision is against the 
constitutionality of any Act of Congress, an appeal 
may be taken directly to the Supreme Court of the 
United States by the United States or any other 
party to such suit or proceeding upon application 
therefor or notice thereof within thirty days after 
the entry of a final or interlocutory judgment, de- 
cree, or order; and in the event that any such appeal 
is taken, any appeal or cross-appeal by any party 
to the suit or proceeding taken previously, or taken 
within sixty days after notice of an appeal under 
this section, shall also be or be treated as taken 
directly to the Supreme Court of the United States. 
In the event that an appeal is taken under this sec- 
tion, the record shall be made up and the case 
docketed in the Supreme Court of the United States 
within sixty days from the time such appeal is 
allowed, under such rules as may be prescribed by 
the proper courts. Appeals under this section shall 
be heard by the Supreme Court of the United States 
at the earliest possible time and shall take prece- 
dence over all other matters not of a like character. 
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This section shall not be construed to be in deroga- 
tion of any right of direct appeal to the Supreme 
Court of the United States under existing provi- 
sions of law. 


Sec. 3. No interlocutory or permanent injunc- 
tion suspending or restraining the enforcement, 
operation, or execution of, or setting aside, in whole 
or in part, any Act of Congress upon the ground 
that such Act or any part thereof is repugnant to 
the Constitution of the United States shall be issued 
or granted by any district court of the United 
States, or by any judge thereof, or by any circuit 
judge acting as district judge, unless the applica- 
tion for the same shall be presented to a circuit or 
district judge, and shall be heard and determined 
by three judges, of whom at least one shall be a 
cirenit judge. When any such application is pre- 
sented to a judge, he shall immediately request the 
senior circuit judge (or in his absence, the presiding 
cireuit judge) of the circuit in which such district 
court is located to designate two other judges to 
participate in hearing and determining such applica- 
tion. It shall be the duty of the senior circuit judge 
or the presiding circuit judge, as the case may be, 
to designate immediately two other judges from 
such circuit for such purpose, and it shall be the 
duty of the judges so designated to participate in 
such hearing and determination. Such application 
shall not be heard or determined before at least five 
days’ notice of the hearing has been given to the 
Attorney General and to such other persons as may 
be defendants in the suit: Provided, That if of 
opinion that irreparable loss or damage would 
result to the petitioner unless a temporary restrain- 
ing order is granted, the judge to whom the applica- 
tion is made may grant such temporary restraining 
order at any time before the hearing and determina- 
tion of the application, but such temporary restrain- 
ing order shall remain in force only until such 
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hearing and determination upon notice as afore- 
said, and such temporary restraining order shall 
contain a specific finding, based upon evidence 
submitted to the court making the order and identi- 
fied by reference thereto, that such irreparable loss 
or damage would result to the petitioner and 
specifying the nature of the loss or damage. The 
said court may, at the time of hearing such applica- 
tion, upon a like finding, continue the temporary 
stay or suspension, in whole or in part, until deci- 
sion upon the application. The hearing upon any 
such application for an interlocutory or permanent 
injunction shall be given precedence and shall be in 
every way expedited and be assigned for a hearing 
at the earliest practicable day. An appeal may be 
taken directly to the Supreme Court of the United 
States upon application therefor or notice thereof 
within thirty days after the entry of the order, 
decree, or judgment granting or denying, after 
notice and hearing, an interlocutory or permanent 
injunction in such case. In the event that an appeal 
is taken under this section, the record shall be made 
up and the case docketed in the Supreme Court of 
the United States within sixty days from the time 
such eppeal is allowed, under such rules as may 
be prescribed by the proper courts. Appeals under 
this section shall be heard by the Supreme Court 
of the United States at the earliest possible time 
and shall take precedence over all other matters 
not of a like character. This section shall not be 
construed to be in derogation of any right of direct 
appeal to the Supreme Court of the United States 
under existing provisions of law.” (Emphasis 
supplied.) 

Sec. 4. [liberalized the law on assignment of 
judges]. 


Szc. 5. [comprehensively defined the term “court 
of the United States” as used in the Act]. 
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[1942] The Act of April 6, 1942, 56 Stat. 198-9, read as 
follows: 


To authorize cases under the Expediting Act of 
February 11, 1903, to be heard and determined by 
courts constituted in the same manner as courts 
constituted to hear and determine cases involving 
the constitutionality of Acts of Congress, and fur- 
ther to define the powers of a district judge in 
certain suits. 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in 
Congress assembled, That section 1, as amended, of 
the Act entitled “An Act to expedite the hearing and 
determination of suits in equity pending or here- 
after brought under the Act of July second, eighteen 
hundred and ninety, entitled ‘An Act to protect 
trade and commerce against unlawful restraints and 
monopolies’, ‘An Act to regulate commerce’, ap- 
proved February fourth, eighteen hundred and 
eighty-seven, or any other Acts having a like pur- 
pose that may hereafter be enacted”, approved 
February 11, 1903 (32 Stat. 823; U.S.C., 1940 edi- 
tion, title 15, section 28 and title 49, section 44), 
is amended to read as follows: 

“That in any civil action brought in any district 
court of the United States under the Act entitled 
‘An Act to protect trade and commerce against 
unlawful restraints and monopolies’, approved July 
2, 1890, ‘An Act to regulate commerce’ approved 
February 4, 1887, or any other Acts having a like 
purpose that hereafter may be enacted, wherein the 
United States is plaintiff, the Attorney General may 
file with the clerk of such court a certificate that, 
in his opinion, the case is of general public impor- 
tance, a copy of which shall be immediately far- 
nished by such clerk to the senior circuit judge (or 
in his absence, the presiding circuit judge) of the 
circuit in which the case is pending (including the 
District of Columbia). Upon receipt of the copy of 
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such certificate, it shall be the duty of the senior 
cireuit judge or the presiding circuit judge, as the 
case may be, to designate immediately three judges 
in such circuit, of whom at least one shall be a 
circuit judge, to hear and determine such case, and 
it shall be the duty of the judges so designated to 
assign the case for hearing at the earliest practicable 
date, to participate in the hearing and determination 
thereof, and to cause the case to be in every way 
expedited.” 

Sec. 2. The amendment made by section 1 of this 
Act shall not apply to any case with respect to which 
the Attorney General has filed a certificate prior 
to the date of the enactment of this Act and in which 
the court has already been constituted. 

Szc. 3. In any action in a district court wherein 
the action of three judges is required for the hear- 
ing and determination of an application for inter- 
locutory injunction and for the final hearing by 
reason of the provisions of section 266 of the 
Judicial Code, the Act of October 22, 1913, chapter 
32, or the Act of August 24, 1937, chapter 754, sec- 
tion 3 (being, respectively, secs. 380, 47, and 380a of 
title 28, U.S.C.), or the Act of February 11, 1903 
(32 Stat. 823; U.S.C., 1940 edition, title 15, sec. 28 
and title 49, sec. 44), as amended by section 1 of 
this Act, any one of such three judges may perform 
all functions, conduct all proceedings, except the 
trial of such action, and enter all orders required 
or permitted by the Rules of Civil Procedure for 
the District Courts of the United States in effect 
at the time, provided such single judge shall not 
appoint, or order a reference to a master, or hear 
and determine any application for, or vacation of, 
an interlocutory injunction, or dismiss the action, 
or enter a summary or final judgment on all or any 
part of the action: Provided, however, That any 
action of a single judge hereby permitted shall be 
subject to review at any time prior to final hearing 
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by the court as constituted for final hearing, on 
application of any party or by order of such court 
on its own motion. (Emphasis supplied.) 


[1946] Title 28 of the 1946 Edition of the United States 
Code included the Sections, related to the aforementioned 


Acts, which follow: 


§ 47. Injunctions as to 
orders of Interstate 
Commerce Commis- 
sion; appeal to Su- 
preme Court; time 
for taking. 


No interlocutory injanc- 
tion suspending or restrain- 
ing the enforcement, opera- 
tion, or execution of, or set- 
ting aside, in whole or in 
part, any order made or en- 
tered by the Interstate Com- 
merce Commission shall be 
issued or granted by any 
district court of the United 
States, or by any judge 
thereof, or by any circuit 
judge acting as_ district 
judge, unless the application 
for the same shall be pre- 
sented to a cireuit or district 
judge, and shall be heard 
and determined by three 
judges, of whom at least one 
shall be a cireuit judge, and 
unless a majority of said 
three judges shall concur in 
granting such application. 
‘When such application as 
aforesaid is presented to a 


[continued on next page] 


§ 44. Procedure in certain 
eases under inter- 


state commerce laws; 
ee 


The procedure in the dis- 
trict courts (a) in respect to 
eases for the enforcement, 
otherwise than by * * * for- 
feitare or penalty or * * ° 
criminal punishment, of any 
order of the Interstate Com- 
merce Commission other 
than for the payment of 
money shall be as provided 
in sections 45, 45a, 47a, and 
48 of this title and (b) in 
respect to cases brought to 
* * * annul, or suspend * * * 
any order * * * shall be as 
provided in sections 45, 45a, 
47, 47a, and 48 of this 
title. * * ° 


§ 47a. (Judicial Code, sec- 
tion 210.) Appeal to 
Supreme Court 
from final decree; 
time for taking; 
priority. 

A final judgment or decree 

of the district court in the 


[continued on next page] 
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judge, he shall immediately 
call to his assistance to hear 
and determine the applica- 
tion two other judges. Said 
application shall not be 
heard or determined before 
at. least five days’ notice of 
the hearing has been given 
to the Interstate Commerce 
Commission, to the Attorney 
General of the United States, 
and to such other persons as 
may be defendants in the 
suit: Provided, That in cases 
where irreparable damage 
would otherwise ensue to the 
petitioner, a majority of 
said three judges concur- 
ring, may, on hearing, after 
not less than three days’ 
notice to the Interstate Com- 
merce Commission and the 
Attorney General, allow a 
temporary stay or suspen- 
sion, in whole or in part, of 
the operation of the order 
of the Interstate Commerce 
Commission for not more 
than sixty days from the 
date of the order of said 
judges pending the applica- 
tion for the order or injunc- 
tion, in which case the said 
order shall contain a specific 
finding, based upon evidence 
submitted to the judges mak- 
ing the order and identified 
by reference thereto, that 
such irreparable damage 


[continued on next page] 


cases specified in section 44 
of this title may be reviewed 
by the Supreme Court of the 
United States if appeal to 
the Supreme Court be taken 
by an aggrieved party with- 
in sixty days after the entry 
of such final judgment or 
decree, and such appeals 
may be taken in like manner 
as appeals are taken under 
existing law in equity cases. 
And in such cases the notice 
required shall be served 
upon the defendants in the 
case and upon the attorney 
general of the State. The 
district court may direct the 
original record instead of 
a transcript thereof to be 
transmitted on appeal. The 
Supreme Court may affirm, 
reverse, or modify as the 
case may require the final 
judgment or decree of the 
district court in the cases 
specified in section 44 of 
this title. Appeal to the Su- 
preme Court, however, shall 
in no case supersede or stay 
the judgment or decree of 
the district court appealed 
from, unless the Supreme 
Court or a justice thereof 
shall so direct, and appellant 
shall give bond in such form 
and of such amount as the 
Supreme Court, or the jus- 
tice of that court allowing 


[continued on next page] 
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would result to the peti- 
tioner and specifying the 
nature of the damage. The 
said judges may, at the time 
of hearing such application, 
upon a like finding, continue 
the temporary stay or sus- 
pension in whole or in part 
until decision upon the ap- 
plication. The hearing upon 
such application for an in- 
terlocutory injunction shall 
be given precedence and 
shall be in every way expe- 
dited and be assigned for a 
hearing at the earliest prac- 
ticable day after the expira- 
tion of the notice herein- 
before provided for. An 
appeal may be taken direct 
to the Supreme Court of 
the United States from the 
order granting or denying, 
after notice and hearing, an 
interlocutory injunction, in 
such case if such appeal be 
taken within thirty days 
after the order, in respect 
to which complaint is made, 
is granted or refused; and 
upon the fmal hearing of 
any suit brought to suspend 
or set aside, in whole or in 
part, any order of said com- 
mission the same require- 
ment as to judges and the 
same procedure as to ex- 
pedition and appeal shall 
apply. (Oct. 22, 1913, ch. 32, 
38 Stat. 220.) ‘[Emphasis 
supplied.] 


the stay, may require. Ap- 
peals to the Supreme Court 
under this section and sec- 
tion 47 of this title shall 
have priority in hearing 
and determination over all 
other causes except criminal 
causes in that court. (Mar. 
3, 1911, ch. 231, $210, 36 
Stat. 1150; Oct. 22, 1913, ch. 
32, 38 Stat. 220.) 


Cross References 


Direct appeals to Supreme 
Court, see section 345 of this 


Federal Rules of 
Civil Procedure 

Stay of proceedings to en- 
force judgment, see Rule 62, 
following section 723¢ of this 
title. 

Cross References 

Direct appeals to Supreme 
Court, see section 345 of this 
title. 

Single judge’s powers in 
action in three-judge district 
court for interlocutory in- 
junction and final hearing 
under this section, see sec- 
tion 792 of this title. 


Federal Rules of 
Civil Procedure 
Assignment of cases for 
trial, stay of proceedings 
to enforce judgment and in- 
junctions, see Rules 40, 62, 
65, following section 723c¢ of 
this title. 
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[1946] §380. (Judicial 
Code, section 266.) 
Same; alleged uncon- 
stitutionality of State 
statutes; appeal to 
Supreme Court. 


No interlocutory injunc- 
tion suspending or restrain- 
ing the enforcement, opera- 
‘tion, or execution of any 
statute of a State by re- 
straining the action of any 
officer of such State in the 
enforcement or execution of 
such statute, or in the en- 
forcement or execution of 
an order made by an admin- 
istrative board or commis- 
sion acting under and pur- 
suant to the statutes of such 
State, shall be issued or 
granted by any justice of 
the Supreme Court, or by 
any district court of the 
United States, or by any 
judge thereof, or by any cir- 
cuit judge acting as district 
judge, upon the ground of 
the unconstitutionality of 
such statute, unless the ap- 
plication for the same 
be presented to a justice of 
the Supreme Court of the 
United States, or to a circuit 
or district judge and shall 
be heard and determined by 
three judges, of whom at 
least one shall be a justice 
of the Supreme Court or a 
circuit judge, and the other 


{next page] 


§ 380a. Same; constitution- 
ality of Federal sta- 
tute; application for 
hearing; appeal to 
Supreme Court. 


No interlocutory or perma- 
nent injunction suspending 
or restraining the enforce- 
ment, operation, or execu- 
tion of, or setting aside, in 
whole or in part, any Act of 
Congress upon the ground 
that such Act or any part 
thereof is repugnant to the 
Constitution of the United 
States shall be issued or 
granted by any district 
court of the United States, 
or by any judge thereof, or 
by any circuit judge acting 
as district judge, unless the 
application for the same 
shall be presented to a cir- 
cuit or district judge, and 
shall be heard and deter- 
mined by three judges, of 
whom at least one shall be 
a cireuit judge. When any 
such application is presented 
to a judge, he shall immedi- 
ately request the senior cir- 
cuit judge (or in his ab- 
sence, the presiding circuit 
judge) of the circuit in 
which such district court is 
located to designate two 
other judges to participate 
in hearing and determining 
such application. It shall be 
the duty of the senior cir- 


[next page] 
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two may be either circuit 
or district judges, and un- 
less a majority of said three 
judges shall concur in grant- 
ing such application. When- 
ever such application as 
aforesaid is presented to a 
justice of the Supreme 
Court, or to a judge, he 
shall immediately call to his 
assistance to hear and de- 
termine the application two 
other judges: Provided, 
however, That one of such 
three judges shall be a jus- 
tice of the Supreme Court 
or a cireuit judge. Said ap- 
plication shall not be heard 
or determined before at 
least five days’ notice of the 
hearing has been given to 
the governor and to the at- 
torney general of the State, 
and to such other persons 
as may be defendants in the 
suit: Provided, That if of 
opinion that irreparable loss 
or damage would result to 
the complainant unless a tem- 
porary restraining order is 
granted, any justice of the 
Supreme Court, or any cir- 
cuit or district judge, may 
grant such temporary re- 
straining order at any time 
before such hearing and de- 
termination of the applica- 
tion for an interlocutory 
injunction, but such tempo- 
rary restraining order shall 


[next page] 


cuit judge or the presiding 
circuit judge, as the case 
may be, to designate im- 
mediately two other judges 
from such circuit for sach 
purpose, and it shall be the 
duty of the judges so desig- 
nated to participate in such 
hearing and determination. 
Such application shall not 
be heard or determined be- 
fore at least five days’ 
notice of the hearing has 
been given to the Attorney 
General and to such other 
persons as may be defendants 
in the suit: Provided, That 
if of opinion that irrepara- 
ble loss or damage would 
result to the petitioner un- 
less a temporary restrain- 
ing order is granted, the 
judge to whom the applica- 
tion is made may grant such 
temporary restraining order 
at any time before the hear- 
ing and determination of 
the application, but such 
temporary restraining order 
shall remain in force only 
until such hearing and de- 
termination upon notice as 
aforesaid, and such tempo- 
rary restraining order shall 
contain a specific finding, 
based upon evidence sub- 
mitted to the court making 
the order and identified by 
reference thereto, that such 
irreparable loss or damage 


[next page] 
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remain in force only until 
the hearing and determina- 
tion of the application for 
an interlocutory injunction 
upon notice as aforesaid. 
The hearing upon such ap- 
plication for an interlocutory 
injunction shall be given 
precedence and shall be in 
every way expedited and be 
assigned for a hearing at 
the earliest practicable day 
after the expiration of the 
notice hereinbefore provided 
for. An appeal may be taken 
direct to the Supreme Court 
of the United States from 
the order granting or deny- 
ing, after notice and hearing, 
an interlocutory injunction 
in such case. It is further 
provided that if before the 
final hearing of such appli- 
cation a suit shall have been 
brought in a court of the 
State having jurisdiction 
thereof under the laws of 
such State, to enforce such 
statute or order, accom- 
panied by a stay in such 
State court of proceedings 
under such statute or order 
pending the determination 
of such suit by such State 
court, all proceedings in any 
court of the United States 
to restrain the execution of 
such statute or order shall 
be stayed pending the final 
determination of such suit 


[next page] 


would result to the peti- 
tioner and specifying the 
nature of the loss or dam- 
age. The said court may, 
at the time of hearing such 
application, upon a like 
finding, continue the tempo- 
rary stay or suspension, in 
whole or in part, until de- 
cision upon the application. 
The hearing upon any such 
application for an interlocu- 
tory or permanent injunc- 
tion shall be given prece- 
dence and shall be in every 
way expedited and be as- 
signed for a hearing at the 
earliest practicable day. An 
appeal may be taken di- 
rectly to the Supreme Court 
of the United States upon 
application therefor or no- 
tice thereof within thirty 
days after the entry of the 
order, decree, or judgment 
granting or denying, after 
notice and hearing, an inter- 
locutory or permanent in- 
junction in such case. In 
the event that an appeal is 
taken under this section, the 
record shall be made up and 
the case docketed in the Su- 
preme Court of the United 
States within sixty days 
from the time such appeal is 
allowed, under such rules 
as may be prescribed by 
the proper courts. Appeals 
under this section shall be 
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in the courts of the State. 
Such stay may be vacated 
upon proof made after hear- 
ing and notice of ten days 
served upon the attorney 
general of the State, that 
the suit in the State courts 
is not being prosecuted with 
diligence and good faith. 
The requirement respecting 
the presence of three judges 
shall also apply to the fal 
hearing in such suit in the 
district court; and a direct 
appeal to the Supreme Court 
may be taken from a final 
decree granting or denying 
@ permanent injunction in 
such suit. (Mar. 3, 1911, ch. 
231, §266, 36 Stat. 1162; 
Mar. 4, 1913, ch. 160, 37 
Stat. 1013; Feb. 13, 1925, ch. 
229, §1, 43 Stat. 938.) 
[Emphasis supplied.] 


Similar Provisions 


Prior to the enactment of 
the Judicial Code the sub- 
ject matter of this section 
was contained in act June 
18, 1910, ch. 309, $17, 36 
Stat. 557. 

Cross References 

Single judge’s powers in 
action in three-judge district 
court for interlocutory in- 
junction and final hearing 
under this section, see sec- 
tion 792 of this title. 


[next page] 


heard by the Supreme Court 
of the United States at the 
earliest possible time and 
shall take precedence over 
all other matters not of a 
like character. This section 
shall not be construed to be 
in derogation of any right 
of direct appeal to the Su- 
preme Court of the United 
States under existing provi- 
sions of law. (Aug. 24, 1937, 
ch. 754, § 3, 50 Stat. 752.) 

[Emphasis supplied.] 

Definitions 

Act August 24, 1937, $5, 
cited to text, provided that 
the term “district court of 
the United States” should 
include the District Court of 
the United States for the 
District of Columbia, the 
term “judge” should include 
justice, the term “senior cir- 
cuit judge” should include 
the Chief Justice of the 
United States Court of Ap- 
peals for the District of 
Columbia, and the term “cir- 
cuit” should include the Dis- 
trict of Columbia. 


Cross References 
Single judge’s powers in 
action in three-judge district 
court for interlocutory in- 
junction and final hearing 
under this section, see sec- 

tion 792 of this title. 


{next page] 


B27 
Appendiz B—Statutes Involved 


Federal Rules of 
Civil Procedure Federal Rules -of 


. Civil Procedure 
Assignment of cases for 
trial, stay of proceedings | Generally, see Rules 40, 
and injunctions, see Rules 62, 65, 73, following section 
40, 62, 65, following section 723c of this title. 
723¢ of this title. ae Continuation of provisions 
Continuation of provisions on injunctions under Rule 
on injunctions under Rule §5 see note by Advisory 


65, see note by Advisory momnitt a id Rul 
Committee under said Rule = a aa = 


65. 


§ 792. Three-judge district court actions for interlocu- 
tory injunction and final hearing; powers of 
single judge. 


In any action in a district court wherein the 
action of three judges is required for the hearing 
and determination of an application for interlocu- 
tory injunction and for the final hearing by reason 
of the provisions of sections 47, 380, or 380a of this 
title, or section 28 of Title 15 and section 44 of Title 
49, any one of such three judges may perform all 
functions, conduct all proceedings, except the trial 
of such action, and enter all orders required or 
permitted by the Rules of Civil Procedure for the 
District Courts of the United States in effect at the 
time, provided such single judge shall not appoint, 
or order a reference to a master, or hear and deter- 
mine any application for, or vacation of, an inter- 
locutory injunction, or dismiss the action, or enter 
a summary or final judgment on all or any part of 
the action: Provided, however, That any action of 
a single judge permitted shall be subject to review 
at any time prior to final hearing by the court as 
constituted for final hearing, on application of any 
party or by order of such court on its own motion. 
(Apr. 6, 1942, ch. 210, §3, 56 Stat. 199.) 
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[1948] As revised and enacted into positive law in 1948, 
Title 28 of the United States Code includes the following 
Chapters and Sections: (Emphasis is supplied.) 


§ 1331: 

The district courts shall have original jurisdiction 
of all civil actions wherein the matter in contro- 
troversy exceeds the sum of value of $3,000, exclu- 
sive of interest and costs, and arises under the Con- 
stitution, laws or treaties of the United States. 
[before 1958 Amendment] 


§ 1340: 

The district courts shall have original jurisdiction 
of any civil action arising under any Act of Con- 
gress providing for internal revenue, or revenue 
from imports or tonnage except matters within the 
jurisdiction of the Customs Court. 


Cuarter 95—Cusroms Court 


Sec. 

1581. Powers generally. 

1582. Review of reappraisement; remission of 
duties. 

1583. Review of decisions on protests. 


§1581. Powers generally. 

The Customs Court and each judge thereof shall 
possess all the powers of a district court of the 
United States for preserving order, compelling the 
attendance of witnesses and the production of evi- 
dence. 


§ 1582. Review of reappraisement; remission of 
duties. 

The Customs Court shall have exclusive jurisdic- 
tion of appeals for reappraisement and applications 
for review of reappraisement of imported merchan- 
dise and petitions for remission of additional duties 
filed under the customs laws. 
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§ 1583. Review of decisions on protests. 

The Customs Court shall have exclusive jurisdic- 
tion to review on protest the decisions of any col- 
lector of customs, including all orders and findings 
entering into the same, as to the rate and amount 
of duties chargeable and as to all exactions of what- 
ever character within the jurisdiction of the Secre- 
tary of the Treasury; decisions excluding any mer- 
chandise from entry or delivery, under any provi- 
sion of the customs laws; and the liquidation or 
reliquidation of any entry, or the refusal to pay any 
claim or drawback or to reliquidate an entry for a 
clerical error as provided by the customs laws. 
§ 2281: 

An interlocutory or permanent injunction re- 
straining the enforcement, operation or execution 
of any State statute by restraining the action of any 
officer of such State in the enforcement or execution 
of such statute or of an order made by an adminis- 
trative board or commission acting under State 
statutes, shall not be granted by any district court 
or judge thereof upon the ground of the unconsti- 
tutionality of such statute unless the application 
therefor is heard and determined by a district court 
of three judges wnder section 2284 of this title. 


§ 2282: 

An interlocutory or permanent injunction re- 
straining the enforcement, operation or execution of 
any Act of Congress for repugnance to the Consti- 
tution of the United States shall not be granted by” 
any district court or judge thereof unless the appli- 
eation therefor is heard and determined by a district 
court of three judges under section 2284 of this 
title. 


§ 2325: 
An interlocutory or permanent injunction re- 
straining the enforcement, operation or execution, 
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in whole or in part, of any order of the Interstate 
Commerce Commission shall not be granted unless 
the application therefor is heard and determined by 
a district court of three judges under section 2284 
of this title. 


§ 2284: 

In any action or proceeding required by Act of 
Congress to be heard and determined by a district 
court of three judges the composition and procedure 
of the court, except as otherwise provided by law, 
shall be as follows: 


(1) The district judge to whom the application 
for injunction or other relief is presented shall 
constitute one member of such court. On the filing 
of the application, he shall immediately notify 
the chief judge of the circuit, who shall designate 
two other judges, at least one of whom shall be 


a circuit judge. Such judges shall serve as mem- 
bers of the court to hear and determine the action 
or proceeding. 


(2) If the action involves the enforcement, 
operation or execution of State statutes or State 
administrative orders, at least five days notice of 
the hearing shall be given to the governor and 
attorney general of the State. 

Tf the action involves the enforcement, opera- 
tion or execution of an Act of Congress or an 
order of any department or agency of the United 
States, at least five days’ notice of the hearing 
shall be given to the Attorney General of the 
United States, to the United States attorney for 
the district, and to such other persons as may be 
defendants. 

Such notice shall be given by registered mail 
by the clerk, and shall be complete on the mailing 
thereof. 


(3) In any such case in which an application 
for an interlocutory injunction is made, the dis- 
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trict judge to whom the application is made may, 
at any time, grant a temporary restraining order 
to prevent irreparable damage. The order, unless 
previously revoked by the district judge, shall 
remain in force only until the hearing and deter- 
mination by the full court. It shall contain a 
specific finding, based upon evidence submitted to 
such judge and identified by reference thereto, 
that specified irreparable damage will result if 
the order is not granted. 


(4) In any such case the application shall be 
given precedence and assigned for a hearing at 
the earliest practicable day. Two judges must 
cvacar in granting the application. 


(5) Any one of the three judges of the court 
may perform all functions, conduct all proceed- 
ings except the trial, and enter all orders required 
or permitted by the rules of civil procedure. A 
single judge shall not appoint a master or order 
a reference, or hear and determine any applica- 
tion for an interlocutory injunction or motion to 
vacate the same, or dismiss the action, or enter 
@ summary or final judgment. The action of a 
single judge shall be reviewable by the full court 
at any time before final hearing. 

A district court of three judges shall, before 
final hearing, stay any action pending therein to 
enjoin, suspend or restrain the enforcement or 
execution of a State statute or order thereunder, 
whenever it appears that a State court of com- 
petent jurisdiction has stayed proceedings under 
such statute or order pending the determination 
in such State court of an action to enforce the 
same. If the action in the State court is not 
prosecuted diligently and in good faith, the dis- 
trict court of three judges may vacate its stay 
after hearing upon ten days notice served upon 
the attorney general of the State. 
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§ 1253: 

Except as otherwise provided by law, any party 
may appeal to the Supreme Court from an order 
granting or denying, after notice and hearing, an 
interlocutory or permanent injunction in any civil 
action, suit or proceeding required by any Act of 
Congress to be heard and determined by a district 
court of three judges. 


§ 1252: 

Any party may appeal to the Supreme Court from 
an interlocutory or final judgment, decree or order 
of any court of the United States, the District Court 
for the Territory of Alaska, the United States 
District Court for the District of the Canal Zone, 
the District Court of Guam and the District Court 
of the Virgin Islands and any court of record of 
Alaska, Hawaii and Puerto Rico, holding an Act 
of Congress unconstitutional in any civil action, 
suit, or proceeding to which the United States or 
any of its agencies, or any officer or employee 
thereof, as such officer or employee, is a party. 

A party who has received notice of appeal under 
this section shall take any subsequent appeal or 
cross appeal to the Supreme Court. All appeals or 
cross appeals taken to other courts prior to such 
notice shall be treated as taken directly to the 
Supreme Court. [As amended October 31, 1951, ce. 
655, § 47, 65 Stat. 726.] 


§ 1254: 
Cases in the courts of appeals may be reviewed 
by the Supreme Court by the following methods: 
(1) eee 


(2) By appeal by a party relying on @ State 
statute held by a court of appeals to be invalid 
as repugnant to the Constitution, treaties or laws 
of the United States, but such appeal shall pre- 
clude review by writ of certiorari at the instance 
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of such appellant, and the review on appeal shall 
be restricted to the Federal questions presented; 


(3) pote 


§ 1256: 

Cases in the Court of Customs and Patent 
Appeals may be reviewed by the Supreme Court 
by writ of certiorari. 


§ 1257: 

Final judgments or decrees rendered by the 
highest court of a State in which a decision could 
Be had, may be reviewed by the Supreme Court as 

ollows: 


(1) By appeal, where is drawn in question the 
validity of a treaty or statute of the United States 
and the decision is against its validity. 


(2) By appeal, where is drawn in question the 
validity of a statute of any state on the ground 
of its being repugnant to the Constitution, treaties 
or laws of the United States, and the decision is 
in favor of its validity. 

(3) By writ of certiorari, where the validity of 
a treaty or statute of the United States is drawn 
in question or where the validity of a State 
statute is drawn in question on the ground of its 
being repugnant to the Constitution, treaties or 
laws of the United States, or where any title, 
right, privilege or immunity is specially set up 
or claimed under the Constitution, treaties or 
statutes of, or commission held or authority 
exercised under, the United States. 


[1952] Title 19 of the 1952 Edition of the United States 
Code includes the following Sections: 


§1514. Protest against collector’s decisions. 
Except as provided in subdivision (b) of section 
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1516 of this title (relating to protests by American 
manufacturers, producers, and wholesalers), all 
decisions of the collector, including the legality of 
all orders and findings entering into the same, as 
to the rate and amount of duties charegable, and 
as to all exactions of whatever character (within 
the jurisdiction of the Secretary of the Treasury), 
and his decisions excluding any merchandise from 
entry or delivery, under any provision of the cus- 
toms laws, and his liquidation or reliquidation of 
any entry, or refusal to pay any claim for drawback, 
or his refusal to reliquidate any entry for a clerical 
error discovered within one year after the date of 
entry, or within sixty days after liquidation or 
reliquidation when such liquidation or reliquidation 
is made more than ten months after the date of 
entry, shall, upon the expiration of sixty days after 
the date of such liquidation, reliquidation, decision, 
or refusal, be final and conclusive upon all persons 
(including the United States and any officer 
thereof), unless the importer, consignee, or agent 
of the person paying such charge or exaction, or 
filing such claim for drawback, or seeking such entry 
or delivery, shall, within sixty days after, but not 
before such liquidation, reliquidation, decision, or 
refusal, as the case may be, as well in cases of 
merchandise entered in bond as for consumption, 
file a protest in writing with the collector setting 
forth distinctly and specifically, and in respect to 
each entry, payment, claim, decision, or refusal, the 
reasons for the objection thereto. The reliquidation 
of an entry shall not open such entry so that a 
protest may be filed against the decision of the 
collector upon any question not involved in such 
reliquidation. (June 17, 1930, ch. 497, title IV, 
§514, 46 Stat. 734.) (Emphasis supplied.) 


§1515. Same; review of decisions. 


Upon the filing of such protest the collector shall 
within ninety days thereafter review his decision, 
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and may modify the same in whole or in part and 
thereafter remit or refund any duties, charge, or 
exaction found to have been assessed or collected 
in excess, or pay any drawback found due, of which 
notice shall be given as in the case of the original 
liquidation, and against which protest may be filed 
within the same time and in the same manner and 
under the same conditions as against the original 
liquidation or decision. If the collector shall, wpon 
such review, affirm his original decision, or if a 
protest shall be filed against his modification of any 
decision, and, in the case of merchandise entered for 
consumption, if all duties and charges shall be paid, 
then the collector shall forthwith transmit the entry 
and the accompanying papers, and all the exhibits 
connected therewith, to the United States Customs 
Court for due assignment and determination, as pro- 
vided by law. Such determination shall be final and 
conclusive upon all persons, and the papers trans- 
mitted shall be returned, with the decision and judg- 
ment order thereon, to the collector, who shall take 
action accordingly, except im cases in which an 
appeal shall be filed in the United States Court of 
Customs and Patent Appeals within the time and 
in the manner provided by law. (June 17, 1930, ch. 
497, title IV, $515, 46 Stat. 734.) (Emphasis 
supplied.) 


$1513. Collector’s immunity. 

No collector or other customs officer shall be in 
any way liable to any owner, importer, consignee, 
or agent or any other person for or on account of 
any rulings or decisions as to the appraisement or 
the classification of any imported merchandise or the 
duties charged thereon, or the collection of any 
dues, charges, or duties on or on account of said 
merchandise, or any other matter or thing as to 
which said owner, importer, consignee, or agent 
might under this chapter be entitled to protest or 
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appeal from the decision of such collector or other 
officer. (June 17, 1930, ch. 497, title IV, § 513, 
46 Stat. 734.) 


[1958] The Act of Aug. 25, 1958, 72 Stat. $48, reads as 
follows, in material part: 

Section 211 of title 28 of the United States Code 
is amended by inserting after the first sentence 
thereof a new sentence as follows: “Such court is 
hereby declared to be @ court established under 
article ILI of the Constitution of the United States.” 

Secs. 2-6: [amend the law on the assignment of 
judges and include provisions for a more liberal 
assignment of judges to and from the Customs 
Courts] 

Sec. 7. Nothing contained in this Act shall be 
construed in any way to limit or alter the jurisdic- 
tion heretofore conferred upon the United States 
Court of Customs and Patent Appeals by any pro- 
vision of law. 

Sec. 8. Item 293 in the analysis of chapter 13 
of title 28 of the United States Code, immediately 
preceding section 291 of such title, is amended to 
read as follows: 


“993. Judges of other courts.” 


[19491 Section 350 of the Tariff Act of 1930 (Section 1 
of the Reciprocal Trade Agreements Act of June 12, 1934), 
48 Stat. 948, as amended and extended by the Acts of 
June 7, 1943, 57 Stat. 125; Jaly 5, 1945, 59 Stat. 410, and 
September 26, 1949, 63 Stat. 698, provided in pertinent 
part, during 1950-2 :* 

(a) For the purpose of expanding foreign mar- 
kets for the products of the United States (as @ 


——E 
* The text of 19 U.S.C. (1952 ed.) § 1351 is not at all complete 
due to a publication error. So, see 19 U.S.C.A. § 1351 (Supp. 1950). 
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means of assisting in establishing and maintaining 
a better relationship among various branches of 
American agriculture, industry, mining, and com- 
merce) by regulating the admission of foreign goods 
into the United States in accordance with the char- 
acteristics and needs of various branches of Amer- 
ican production so that foreign markets will be 
made available to those branches of American pro- 
duction which require and are capable of developing 
such outlets by affording corresponding market 
opportunities for foreign products in the United 
States, the President, whenever he finds as a fact 
that any existing duties or other import restrictions 
of the United States or any foreign country are 
unduly burdening and restricting the foreign trade 
of the United States and that the purpose above 
declared will be promoted by the means hereinafter 
specified, is authorized from time to time— 


(1) To enter into foreign trade agreements with 
foreign governments or instrumentalities thereof; 
and 


(2) To proclaim such modifications of existing 
duties and other import restriction, or such addi- 
tional import restrictions, or such continuance, and 
for such minimum periods, of existing customs or 
excise treatment of any article covered by foreign- 
trade agreements, as are required or appropriate to 
carry out any foreign-trade agreement that the 
President has entered into hereunder. No proclama- 
tion shall be made increasing or decreasing by more 
than 50 per centum any rate of duty, however estab- 
lished, existing on January 1, 1945 (even though 
temporarily suspended by Act of Congress), or 
transferring any article between the dutiable and 
free lists. The proclaimed duties and other import 
restrictions shall apply to articles the growth, 
produce, or manufacture of all foreign countries, 
whether imported directly, or indirectly: Provided, 
That the President may suspend the application to 
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articles the growth, produce, or manufacture of any 
country because of its discriminatory treatment of 
American commerce or because of other acts (in- 
cluding the operations of international cartels) or 
policies which in his opinion tend to defeat the 
purposes set forth in this section; and the pro- 
claimed duties and other import restrictions shall 
be in effect from and after such time as is specified 
in the proclamation. The President may at any 
time terminate any such proclamation in whole or 
in part. (Emphasis supplied.) 


[1955] 3. Section 3 of the Trade Agreements Extension 
Act of 1955, 69 Stat. 162, amending Section 350 of the 
Tariff Act of 1930, supra, provides in pertinent part: 


(a)(1) For the purpose of expanding foreign 
markets for the products of the United States (as 
a means of assisting in establishing and maintaining 
a better relationship among various branches of 
American agriculture, industry, mining, and com- 
merce) by regulating the admission of foreign goods 
fnto the United States in accordance with the char- 
acteristics and needs of various branches of Amer- 
ican production so that foreign markets will be 
made available to those branches of American pro- 
duction which require and are capable of developing 
such outlets by affording corresponding market 
opportunities for foreign products in the United 
States, the President, whenever he finds as a fact 
that any existing duties or other import restrictions 
of the United States or any foreign country are 
unduly burdening and restricting the foreign trade 
of the United States and that the purpose above 
declared will be promoted by the means hereinafter 
specified, is authorized from time to time— 


(A) To enter into foreign trade agreements with 
foreign governments or instrumentalities thereof; 
Provided, That the enactment of the Trade Agree- 
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ments Extension Act of 1955 shall not be construed 
to determine or indicate the approval or disapproval 
by the Congress of the executive agreement known 
as the General Agreement on Tariffs and Trade. 


(B) To proclaim such modification of existing 
duties and other import restrictions, or such addi- 
tional import restrictions, or such continuance, and 
for such minimum periods, of existing customs or 
excise treatment of any article covered by foreign 
trade agreements, as are required or appropriate 
to carry out any foreign trade agreement that the 
President has entered into hereunder. 


(2) No proclamation pursuant to paragraph 
(1)(B) of this subsection shall be made— 


(A) Increasing by more than 50 per centum any 
rate of duty existing on January 1, 1945. 


oe 8e¢ © 


(4) Subject to the provisions of section 5 of the 
Trade Agreements Extension Act of 1951 (19 
U.S.C., sec. 1362), duties and other import restric- 
tions proclaimed pursuant to this section shall apply 
to articles the growth, produce, or manufacture of 
all foreign countries, whether imported directly or 
indirectly; Provided, That the President shall, as 
soon as practicable, suspend the application to 
articles the growth, produce, or manufacture of any 
country because of its discriminatory treatment of 
American commerce or because of other acts (in- 
cluding the operations of international cartels) or 
policies which in his opinion tend to defeat the pur- 
poses of this section. 


(5) The President may at any time terminate, 
in whole or in part, any proclamation made pur- 
suant to this section. 
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(b) Nothing in this section shall be construed 
to prevent the application, with respect to rates 
of duty established under this section pursuant 
to agreements with countries other than Cuba, 
of the provisions of the treaty of commercial 
reciprocity concluded between the United States 
and the Republic of Cuba on December 11, 1902, 
or to preclude giving effect to an exclusive agree- 
ment with Cuba concluded under this section, modi- 
fying the existing preferential customs treatment 
of any article the growth, produce, or manufacture 
of Cuba. Nothing in this Act shall be construed to 
preclude the application to any product of Cuba 
(including products preferentially free of duty) of 
a rate of duty not higher than the rate applicable to 
the like products of other foreign countries (except 
the Philippines), whether or not the application of 
such rate involves any preferential customs treat- 
ment. No rate of duty on products of Cuba shall 
in any case be decreased by more than 50 per 
centum of the rate of duty, however established, 
existing on January 1, 1945 (even though tempor- 
arily suspended by Act of Congress). [Emphasis 
supplied.] 


[1945] The Amendatory Act of July 5, 1945, 59 Stat. 410, 
supra, provided in pertinent part: 


* © © the period during which the President is 
authorized to enter into foreign trade agreements 
under section 350 of the Tariff Act of 1930, as 
amended and extended, is hereby extended for a 
further period of three years from June 12, 1945. 


Section 2. (a) The second sentence of subsection 
(a) (2) of such section, as amended (U.S.C., 1940 
edition, Supp. IV, title 19, sec. 1351 (a)(2)), is 
amended to read as follows: 

“No proclamation shall be made increasing or 
decreasing by more than 50 per centum any rate of 
duty, however established, existing on January 1, 
1945 (even though temporarily suspended by Act of 
Congress), or transferring any article between the 
dutiable and free lists. * ° ° 
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[1950] Presidential Proclamation No. 2901, 64 Stat. (Part ~ 
TI) A427, T. D. 52559, was issued on September 6, 1950; 
it read in most pertinent part: 


BY THE PRESIDENT OF THE 
UNITED STATES OF AMERICA 


A ProcLaMaTiIon 


se e ° ° * 
[16 recitals omitted] 


Now, Tuererorr, I, Harry S. Truman, President 
of the United States of America, acting under and 
by virtue of the authority vested in me by the 
Constitution and the statutes, including the said 
section 350 of the Tariff Act of 1930, as amended, do 
proclaim as follows: 


Part I 


(b) The said proclamations of December 28, and 
31, 1942, relating to the said trade agreement with 
the United Mexican States, [and establishing a rate 
of %4 cent per gallon for petroleum] shall be 
terminated in whole as of the close of December 
31, 1950. 


= 2 ° * 
Parr IV 


To the end that the said trade agreements speci- 
fied in the first [[Garr, 2948] and twelfth [Vzne- 
ZOELA, 1939] recitals of this proclamation may be 
carried out, crude petroleum, topped crude petrol- 
eum, and fuel oil derived from petroleum, including 
fuel oil known as gas oil, entered, or withdrawn 
from warehouse, for consumption in any calendar 
year beginning with the calendar year 1951, in 
excess of an aggregate quantity of all such products 
equal to 5 per centum of the total quantity of crude 
petroleum processed in refineries in continental 
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United States during the preceding calendar year, 
specified in the said item 3422 set forth in the 
thirteenth recital of this proclamation, shall be 
subject to import tax at the rate of 144 cent per 
gallon. [Bracketed material and emphasis supplied.] 


° ° se ° * 


Excerets From Tue Constrrotion or THE Unrrep STATES 


Azticre I. 


Section. 1. All legislative Powers herein granted shall 
be vested in a Congress of the United States, which shall 
consist of a Senate and House of Representatives. 


Section. 8. The Congress shall have Power To lay and 
collect Taxes, Duties, Imposts and Excises, to pay the 
Debts and provide for the common Defence and general 
Welfare of the United States; but all Duties, Imposts and 
Excises shall be uniform throughout the United States; 


To constitute Tribunals inferior to the supreme Court; 


Articre I. 


Section. 1. The executive Power shall be vested in a 
President of the United States of America. * * ° 


Section. 2. * * * 

He shall have Power, by and with the Advice and Con- 
sent of the Senate, to make Treaties, provided two thirds 
of the Senators present concur; and he shall nominate, and 
by and with the Advice and Consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls, 
Judges of the supreme Court, and all other Officers of the 
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United States, whose Appointments are not herein other- 
wise provided for, and which shall be established by Law: 
but the Congress may by Law vest the Appointment of 
such inferior Officers, as they think proper, in the Presi- 
dent alone, in the Courts of Law, or in the Heads of 
Departments. * * * (Emphasis supplied.) 


Agticre IIT. 


Section. 1. The judicial Power of the United States, 
shall be vested in one supreme Court, and in such inferior 
Courts as the Congress may from time to time ordain and 
establish. The Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behavior, and 
shall, at stated Times, receive for their Services, a Com- 
pensation, which shall not be diminished during their Con- 
tinuance in Office. 


Section. 2. The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Constitution, 
the Laws of the United States, and Treaties made, or which 
shall be made, under their Authority ;—to all Cases affect- 
ing Ambassadors, other public Ministers and Consuls;— 
to all Cases of admiralty and maritime Jurisdiction ;—to 
Controversies to which the United States shall be a 
Party ;—to Controversies between two or more States ;— 
between a State and Citizens of another State s—between 
Citizens of different States ;—between Citizens of the same 
State claiming Lands under Grants of different States, 
and between a State, or the Citizens thereof, and foreign 
States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Minis- 
ters and Consuls, and those in which a State shall be 
Party, the supreme Court shall have original Jurisdiction. 
In all the other Cases before mentioned, the swpreme 
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Appendix B—Statutes Involved 


Court shall have appellate Jurisdiction, both as to Law 
and Fact, with such Exceptions, and under such Regula- 
tions as the Congress shall make. (Emphasis supplied.) 


AmenpmMent [V.] 

No person shall be held to answer for a capital, or other- 
wise infamous crime, unless on a presentment or indict- 
ment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual service 
in time of War or public danger; nor shall any person 
be subject for the same offence to be twice put in jeopardy 
of life or limb; nor shall be compelled in any criminal case 
to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall 


private property be taken for public use, without just 
compensation. (Emphasis supplied.) 


Cl 


Decision of Supreme Court Dismissing Direct Appeal 


No. 70 Eastern States Petroceum Corr., Appellant, v. 
Wurm P. Rocers, Attorney General of the 
United States, et al. 


Appeal from the United States District Court for the 
District of Columbia. 


October 12, 1959. Per Curiam: The motion to dismiss 
is granted and the appeal is dismissed. 


Mandamus Denial 


No. 34, Mise. Eastern States PrrroLeum Corp., Peti- 
tioner, v. HonorasLe E. Barrett PRETTYMAN, Chief 
Judge of the United States Court of Appeals for 
the District of Columbia, et al. 


October 12, 1959. Motion for leave to file Petition for 
Writ of Mandamus, denied. 


